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Are Individuals Who Work for Sharing 

Economy Businesses Employees or 

Independent Contractors? 
 

Introduction 
 

There has been a significant growth in the so-called gig or on-demand industries in the last few years.  
 
With the emergence of app-based companies such as Uber, Grab, Go Get, Kaodim and AirBnB, which provide 
digital platforms connecting individual service providers to clients, these individuals service providers are able to 
offer their services to clients as and when there is demand for the same. 
 
Individual service providers are often thought to be self-employed or independent contractors. They are perceived 
as having the freedom to pick and choose the types of work that they wish to take on and they are not bound by 
restrictions which apply to an employee, for example standard working hours, fixed places of work and how the 
work is done.  
 
However, is this really the case for companies that use digital platforms to connect the individual service provider 
with clients?   
 
More often than not, there are pre-fixed terms and conditions which the individual service provider must accept 
before he/she can register with the digital platform and start providing their services to clients.  
 

Uber Decision 
 

On 28 October 2016, an employment tribunal in London ("Tribunal") delivered a landmark decision in which it held 

that drivers who sign up with the ride-hailing app company, Uber are classified as "workers" within the meaning of 
the Employment Rights Act 1996.  
 
In reaching this decision, the Tribunal referred to a similar case in the United States where a number of drivers filed 
a class suit against Uber for classifying the drivers as independent contractors as opposed to classifying the drivers 
as its employees (Douglas O'Connor v Uber Technologies Inc, Case 3:13-cv-034260EMC, dated 11 March 2015). 
The North California District Court (“the District Court”) resoundingly rejected Uber Technologies Inc’s assertion 

that it was just a technology company and that it was not in the business of providing transportation services, The 
said District Court was of the view that Uber did not simply sell software but in reality the company was involved in 
selling rides to its clients. Therefore Uber Technologies Inc’s assertion that it was just a “technology company” was 
dismissed. The Tribunal agreed with the aforesaid decision of the District Court. 
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The Tribunal went on to state that an Uber driver is deemed to be a worker falling within the ambit of the Employment 
Rights Act 1966 for as long as the driver is able to satisfy the following criteria, that is if the driver :- 
 
(a) has the Uber app switched on; 
 
(b) is within the territory in which he is authorised to work; and 
 
(c) is able and willing to accept assignments.  
 
It follows that Uber is now required to provide benefits to its drivers as stipulated under the Employment Rights Act 

1996, which amongst others include minimum wages, paid leave and sick pay. Uber has stated that it will appeal 

against the decision of the Tribunal. 

 

Effect in Malaysia 
 

In Malaysia, employees can be divided into full-time employees, part-timers and casual workers. Employees who 
fall within the definition of the “employee” under the Employment Act 1955 are entitled to the benefits as accorded 
under the Employment Act 1955.  
 
The law in Malaysia as it stands today does not consider independent service providers or self-employed persons 
as “employee(s)” for the purposes of the Employment Act 1955. The drivers who have registered with Uber and 
Grab in Malaysia are considered to be self-employed. The same applies to those who use other digital platforms, 
such as Kaodim and Go Get.  
 
Despite the legal position remaining static, there have been some recent developments in Malaysia in respect of 
Uber and Grab car drivers, i.e. wherein the Malaysian Government ("Government") made an announcement that 

it intends to legalise both the Uber and Grab services whose status has been disputed thus far. It has been reported 
that Uber and Grab car drivers will now be required to register themselves with the Land Transport Commission, 
will need to maintain certain minimum insurance coverage, etc. However, the exact details of the regulation of Uber 
and Grab services still remains unclear but will no doubt be tabled before Parliament in the next few months.  
 
In any event, this announcement does little to impact the current status of the Uber and Grab car drivers. 
 
At this very preliminary stage, it remains to be seen what impact the Tribunal’s decision will have on the employment 
landscape in Malaysia. Although Malaysian Industrial Courts have generally been more protective of employee 
rights, any move to recognise independent service providers as employees will potentially have adverse 
consequences to sharing economy businesses such as Uber, which are able to offer more competitive rates simply 
because they are able to operate on a different, more cost effective model, as compared to traditional businesses.  
 
Moving forward, Uber and Grab will be regulated industries in Malaysia once the proposed amendments are passed 
but it remains to be seen whether the drivers will be recognized as independent contractors or employees. Any 
decision reached by the Courts to categorise a freelance driver as an employee will certainly have a domino effect 
on similar industries relying on freelance contractors.  
 
Other than the above, it should be noted that there is an increasing governmental emphasis on the promotion and 
regulation of everything digital. For example, the Minister for Communications and Multimedia had indicated last 
week that the Government is reviewing all cyber-related laws in Malaysia in a holistic manner towards developing 
the country’s Internet economy.  
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It will therefore be interesting to see how Parliament and the Malaysian Courts are able to develop this area of law 
moving forward, especially in view of decisions from more mature jurisdictions such as the ones recently made by 
the Tribunal and the District Court as reported above.  
 
We will continue to monitor these developments and provide you with updates from time to time. Please do not 
hesitate to contact our team should you have any further queries.  
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ASEAN Economic Community Portal 

The launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the opportunities presented 
by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, United Overseas Bank and RSM Chio 
Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that provides companies with a single platform that 
helps businesses navigate the complexities of setting up operations in ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and medium-sized 
enterprises across the 10-member economic grouping can equip themselves with the tools and know-how to navigate ASEAN’s 
business landscape. Of particular interest to businesses is the "Ask a Question" feature of the portal which enables companies to 
pose questions to the three organisations which have an extensive network in the region. The portal can be accessed at 
http://www.businessinasean.com. 
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Our Regional Contacts 

  
Rajah & Tann Singapore LLP 

T  +65 6535 3600   

F  +65 6225 9630 

sg.rajahtannasia.com 

 

 
Christopher & Lee Ong 

T  +60 3 2273 1919    

F  +60 3 2273 8310 

www.christopherleeong.com  

   

 
R&T Sok & Heng Law Office 

T  +855 23 963 112 / 113    

F  +855 23 963 116 

kh.rajahtannasia.com 

 
 

Rajah & Tann NK Legal Myanmar Company Limited 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

   

 
Rajah & Tann Singapore LLP 

Shanghai Representative Office 

T  +86 21 6120 8818    

F  +86 21 6120 8820 

cn.rajahtannasia.com 

 

  
Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)  

T  +632 894 0377 to 79 / +632 894 4931 to 32 / +632 552 1977 

F  +632 552 1978 

www.cagatlaw.com 

   

 
Assegaf Hamzah & Partners 

 

Jakarta Office 

T  +62 21 2555 7800    

F  +62 21 2555 7899 

 

Surabaya Office 

T  +62 31 5116 4550    

F  +62 31 5116 4560 

www.ahp.co.id 

 

 
R&T Asia (Thailand) Limited 

T  +66 2 656 1991    

F  +66 2 656 0833 

th.rajahtannasia.com 

 

 
Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

T  +84 8 3821 2382 / +84 8 3821 2673    

F  +84 8 3520 8206 

 

Hanoi Office 

T  +84 4 3267 6127    

F  +84 4 3267 6128 

www.rajahtannlct.com 

  

 
Rajah & Tann (Laos) Sole Co., Ltd. 

T  +856 21 454 239    

F  +856 21 285 261 

la.rajahtannasia.com 

 

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are 
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms 
of engagement between the Member firm and the client. 
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Our Regional Presence 

  

Christopher & Lee Ong is a full service Malaysian law firm with offices in Kuala Lumpur. It is strategically positioned to service clients in a range of 
contentious and non-contentious practice areas. The partners of Christopher & Lee Ong, who are Malaysian-qualified, have accumulated 
considerable experience over the years in the Malaysian market. They have a profound understanding of the local business culture and the legal 
system and are able to provide clients with an insightful and dynamic brand of legal advice. 
 
Christopher & Lee Ong is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, Malaysia, 
Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Christopher & Lee Ong and subject to copyright protection under the laws of Malaysia and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Christopher & Lee Ong. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business or operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Christopher & Lee Ong. 


