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Dispute Resolution

Bubble Yet To Burst: Chatime vs Tealive,
Round 2

Introduction

On 16 July 2018, the Chatime-Tealive battle reached the apex court of Malaysia, the Federal Court. The
Federal Court granted an application to stay of the Court of Appeal order dated 27 June 2018, which
had granted a prohibitory injunction against Tealive — in effect requiring all Tealive stores to close down.
In order to understand what the Federal Court’s decision means for this dispute, and what will happen
next, we travel back in time to late 2016, when trouble between both sides first started to brew.

The Dispute

La Kaffa International Co. Ltd. (“La Kaffa”), a Taiwanese company, is the owner of the Chatime
franchise. It entered into a Regional Exclusive Representation Agreement (“RERA”) with Loob Holding
Sdn Bhd (“Loob”) where it was agreed that Loob would be the Master Franchisee of Chatime franchise
in Malaysia.

However, in October 2016 La Kaffa commenced arbitration proceedings against Loob in Singapore
(“Singapore Arbitral Proceedings”) in accordance with the dispute resolution mechanism under the
RERA, alleging that:

(@) Loob failed to purchase all raw materials from La Kaffa as required by Article 7 of the RERA,;

(b)  Loob failed to allow La Kaffa to inspect and/or audit, among others, Loob's accounts, books and
records; and

(c) Loob failed to pay for raw materials purchased from La Kaffa.

La Kaffa would terminate the RERA on 5 January 2017. Shortly after, Loob started its Tealive business,
and 161 Chatime outlets “transformed” into Tealive outlets.

Pending the disposal of the arbitral proceedings in Singapore, La Kaffa filed a suit in the Malaysian High
Court, requesting, among others:

(@) a mandatory injunction to compel Loob to return materials related to Chatime’s trade marks and
La Kaffa’s proprietary information to La Kaffa; and

(b)  a prohibitory injunction to prohibit Loob from carrying on a business which is identical or similar
to the Chatime franchise business.
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If the above requests were granted in full, the injunctions would have lasted until the end of the arbitral
proceedings in Singapore.

Meanwhile Loob also filed a suit in the Malaysian High Court, requesting an interim injunction to restrain
La Kaffa from taking any action which had the effect of interfering with the Tealive franchise business.

This article will focus on the prohibitory injunctions requested by La Kaffa, as they were the primary
focus of the Court of Appeal’s judgment on 27 June 2018.

High Court Decision
The High Court set out 2 main points in its approach to this case:

(@) first, the High Court would only grant interim measures which may support, assist, aid or facilitate
the Singapore Arbitral Proceedings;

(b)  secondly, the High Court would not decide on the merits of La Kaffa and Loob’s claims in the
Singapore Arbitral Proceedings. Nothing in the High Court judgment would affect the integrity of
the Singapore Arbitral Proceedings.

In deciding how the High Court would exercise its discretion to grant an interim prohibitory injunction,
the following considerations were to be taken into account:

. whether there was any bona fide and serious question to be tried in respect of La Kaffa’'s cause
of action against Loob; and if yes;

. whether damages constituted an adequate remedy for La Kaffa; and

. if damages did not constitute an adequate remedy for La Kaffa, whether the “balance of
convenience” lied in favour of granting or refusing an interim prohibitory injunction.

It was La Kaffa’s argument that Section 27(1) of the Franchise Act 1998 (“FA”) restrained Loob from
carrying on a business similar to the Chatime franchise business, while Section 26(1) of the Franchise
Act restrained Loob from disclosing, using and converting La Kaffa's confidential information, both for
two years after the expiration or earlier termination of the franchise agreement. Additionally, Article 15(1)
of the RERA prohibited La Kaffa and Loob from carrying out competing businesses, and it was agreed
that this provision would survive the invalidity, expiration or termination of the RERA.

However, the High Court rejected these arguments, stating that the said Section 26(1) and 27(1) of the
FA provide that a franchisee "shall" give written guarantees as provided in those statutory provisions to
a franchisor. In this case, Loob did not provide the guarantees to La Kaffa. Accordingly, the said
guarantees were not incorporated into the RERA and there was no serious question to be tried in respect
of whether Loob had breached Section 26(1) and 27(1) of the FA. Even if the guarantees were deemed
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to be incorporated into the RERA, the High Court held that it had the discretion to refuse or allow La
Kaffa’s application for interim injunctions.

In that regard, the High Court took the position that in the circumstances, damages were an adequate
remedy for La Kaffa, citing the various provisions in the RERA which stipulate a monetary remedy in the
event of any breach of the RERA by Loob. Hence, Loob was ordered by the High Court to serve on La
Kaffa's solicitors an affidavit containing Loob's gross monthly sales and an account of profits from the
Tealive franchise business on the tenth day of every calendar month from the date of the High Court
order until the disposal of the Singapore Arbitral Proceedings.

The High Court also held that La Kaffa had been guilty of inequitable conducts which disentitled La Kaffa
from applying for interim prohibitory injunctions — these amongst others, included La Kaffa sending a
notice dated 5 January 2017 to shopping mall owners stating that all the agreements between Loob and
the shopping mall owners regarding the Chatime franchise business "shall be null and void".

The Court of Appeal

On 27 June 2018, the Court of Appeal unanimously reversed the decision of the High Court and allowed
La Kaffa’'s application for an interim prohibitory injunction. In brief, the reasons given by the Court of
Appeal were:

(@) asimple construction of Article 15 of the RERA as well as Section 27 of the FA demonstrates that
there is an obligation for Loob not to compete with La Kaffa’s business even after the termination
of the RERA,;

(b)  when parties have agreed not to do certain acts and a statute (in this case the FA) also provides
for such protection, the court is obliged to give effect to ensure the salient terms of the agreement
as well as the statute is not breached;

(c) the possibility that the Tealive business consisting of 161 outlets and the livelihood of 800
employees of Loob will be affected is not a justifiable reason to refuse the prohibitory injunction
when the complaint of La Kaffa in crude terms is that Loob has changed the name of the business
of ‘Chatime’ overnight and is now running the business under ‘Tealive’.

The Court of Appeal went on to say that the conduct of Loob on the face of the record is not only in
breach of its legal obligations related to restraint of trade but also a breach of franchise law which does
not encourage criminal or tortious conduct of business, goodwill, etc.

The Stay Application
Loob first filed an application to stay (i.e. suspend) the Court of Appeal order dated 27 June 2018,
pending the disposal of Loob’s application for leave to appeal to the Federal Court. This application was

rejected by the Court of Appeal on a 2-1 majority basis on 5 July 2018. However, on 16 July 2018,
Loob’s stay application was allowed by the Federal Court.
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What Happens Next

The next step will be the hearing of Loob’s application for leave (i.e. permission) to appeal to the Federal
Court. The test for determining whether leave will be granted is that:

(@) the applicant must have raised a question of general importance not previously decided by the
Federal Court; or

(b)  such decision requires further argument and a decision of the Federal Court is to the public’s
advantage.

Loob will also need to create a “first impression view” that the appeal might succeed.

(We refer to the case of Terengganu Forest Products Sdn Bhd v. COSCO Container Lines Co Ltd &
Anor & Other Applications [2011] 1 CLJ 51 FC.)

Conclusion

The La Kaffa-Loob battle is just heating up. In the event that the Federal Court dismisses Loob’s
application for leave to appeal, or if the Federal Court allows the leave application but dismisses the
appeal itself, then Tealive would have to close down until the conclusion of the Singapore Arbitral
Proceedings.

We trust that the above provides you with a succinct update on this dispute as well as a general overview

of injunctive relief. Should you require any assistance or clarification in respect of the above or in relation
to any other aspect of injunctive relief, please do not hesitate to contact us.
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RAJAH & TANN | Singapor

Rajah & Tann Singapore LLP
T +65 6535 3600

F +65 6225 9630
sg.rajahtannasia.com

R&T SOK &HENG | Cambodia

R&T Sok & Heng Law Office
T +85523963112/113

F +855 23963 116
kh.rajahtannasia.com

RAJAH & TANN 378 Lig
SHANGHAI REPRESENTATIVE OFFICE | Cliina

Rajah & Tann Singapore LLP
Shanghai Representative Office
T +86 21 6120 8818

F +86 21 6120 8820
cn.rajahtannasia.com

ASSEGAF HAMZAH &PARTNERS | [ndonesia
Assegaf Hamzah & Partners

Jakarta Office
T +62 21 2555 7800
F +62 21 2555 7899

Surabaya Office

T +62 31 5116 4550
F +62 315116 4560
www.ahp.co.id

RAJAH &TANN | Lao PDR

Rajah & Tann (Laos) Sole Co., Ltd.
T +856 21 454 239

F +856 21 285 261
la.rajahtannasia.com

CHRISTOPHER&LEE ONG | Malaysia

Christopher & Lee Ong

T +60 322731919

F +60 3 2273 8310
www.christopherleeong.com

RAJAH & TANN NK LEGAL | Myanma

Rajah & Tann NK Legal Myanmar Company Limited
T +959 7304 0763 / +95 1 9345 343 / +95 1 9345 346
F +951 9345 348

mm.rajahtannasia.com

GATMAYTAN YAP PATACSIL
GUTIERREZ & PROTACIO (C&G LAW) | FPhilippin

Gatmaytan Yap Patacsil Gutierrez & Protacio (C&G Law)

T +632 894 0377 to 79/ +632 894 4931 to 32 / +632 552 1977
F +632 552 1978

www.cagatlaw.com

RAJAH & TANN | Thailand

R&T Asia (Thailand) Limited
T +66 2 656 1991

F +66 2 656 0833
th.rajahtannasia.com

RAJAH & TANN LCT LAWYERS | [Vietnam

Rajah & Tann LCT Lawyers

Ho Chi Minh City Office
T +84 28 3821 2382 / +84 28 3821 2673
F +84 28 3520 8206

Hanoi Office

T +84 24 3267 6127
F +84 24 3267 6128
www.rajahtannict.com

Member firms are constituted and regulated in accordance with local legal requirements and where regulations require, are
independently owned and managed. Services are provided independently by each Member firm pursuant to the applicable terms

of engagement between the Member firm and the client.
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Christopher & Lee Ong is a full service Malaysian law firm with offices in Kuala Lumpur. It is strategically positioned to service clients in a range of
contentious and non-contentious practice areas. The partners of Christopher & Lee Ong, who are Malaysian-qualified, have accumulated
considerable experience over the years in the Malaysian market. They have a profound understanding of the local business culture and the legal
system and are able to provide clients with an insightful and dynamic brand of legal advice.

Christopher & Lee Ong is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, Malaysia,
Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Christopher & Lee Ong and subject to copyright protection under the laws of Malaysia and, through
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein)
without the prior written permission of Christopher & Lee Ong.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course
of action as such information may not suit your specific business or operational requirements. It is to your advantage to seek legal advice for your
specific situation. In this regard, you may call the lawyer you normally deal with in Christopher & Lee Ong.
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