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Message from the Editorial Team 
 

As we are approaching the end of the year 2018, we are pleased to present our second 

issue of encyCLOpedia with more insightful articles on some of the latest 

developments in the legal world.  

 

Within the sphere of dispute resolution, we cover the biggest franchise dispute in 

Malaysia – the Chatime-Tealive dispute. This saga came to an end recently as the 

parties reached an out-of-court settlement. Nonetheless, the decision by the Court of 

Appeal to reverse the decision of the High Court thus allowing La Kaffa’s application 

for an interim prohibitory injunction is noteworthy and the article highlights the 

impact of the Court of Appeal’s decision on the principle of injunctive relief. 

 

On the trade scene, Malaysia is one of the countries currently negotiating a mega 

regional trade agreement known as the Regional Comprehensive Economic 

Partnership (“RCEP”). The RCEP covers various aspects of the economy with the aim 

of lowering trade barriers and enhancing investments among the RCEP members. In 

this issue, we analyse the benefits of RCEP to the Malaysian economy; and unravel the 

latest updates on the trade pact.     

 

On 19 September 2018, the Securities Commission Malaysia (“SC”) announced the 

liberalisation of its regulatory framework to greater retail access to the RM1.3 trillion 

Malaysian bond and sukuk market. In this issue, we discuss the new seasoning 

framework introduced by the SC that provides retail investors with access to existing 

issued corporate bonds and sukuk which are currently traded in the over-the-counter 

(OTC) market. 

 

Further, we explore the judicial trend in Malaysia on the defence of illegality in light 

of the new approach devised by the UK Supreme Court in the case of Patel v. Mirza 

[2017] 1 All ER 191.  

 

We hope that you will enjoy reading the articles in this issue. Do write to us and share 

your feedback.  On that note, we wish you a Merry Christmas and all the very best for 

the coming New Year! 

 

Warm wishes, 

Editorial Team 
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On 16 July 2018, the Chatime-Tealive battle 

reached the apex court of Malaysia, the 

Federal Court. The Federal Court granted an 

application to stay of the Court of Appeal 

order dated 27 June 2018, which had 

granted a prohibitory injunction against 

Tealive – in effect requiring all Tealive stores 

to close down. However, on 30 August 2018, 

La Kaffa and Loob reached an out of court 

settlement, whereby both parties agreed to 

withdraw all proceedings in Malaysian 

courts and arbitration in Singapore. 

 

In order to understand what the Federal 

Court’s decision meant and how both parties 

arrived at this point in the dispute, we travel 

back in time to late 2016, when trouble 

between both sides first started to brew. 

The Dispute 
 

La Kaffa International Co. Ltd. (“La Kaffa”), a 

Taiwanese company, is the owner of the Chatime 

franchise. It entered into a Regional Exclusive 

Representation Agreement (“RERA”) with Loob 

Holding Sdn Bhd (“Loob”) where it was agreed that 

Loob would be the Master Franchisee of Chatime 

franchise in Malaysia. 

 

However, in October 2016 La Kaffa commenced 

arbitration proceedings against Loob in Singapore 

(“Singapore Arbitral Proceedings”) in accordance 

with the dispute resolution mechanism under the 

RERA, alleging that: 

 

(a) Loob failed to purchase all raw materials from 

La Kaffa as required by Article 7 of the RERA; 

 

(b) Loob failed to allow La Kaffa to inspect and/or 

audit, among others, Loob's accounts, books 

and records; and 

 

(c) Loob failed to pay for raw materials purchased 

from La Kaffa. 
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La Kaffa would terminate the RERA on 5 January 

2017. Shortly after, Loob started its Tealive business, 

and 161 Chatime outlets “transformed” into Tealive 

outlets. 

 

Pending the disposal of the arbitral proceedings in 

Singapore, La Kaffa filed a suit in the Malaysian High 

Court, requesting, among others: 

 

(a) a mandatory injunction to compel Loob to 

return materials related to Chatime’s trade 

marks and La Kaffa’s proprietary information to 

La Kaffa; and 

 

(b) a prohibitory injunction to prohibit Loob from 

carrying on a business which is identical or 

similar to the Chatime franchise business. 

 

If the above requests were granted in full, the 

injunctions would have lasted until the end of the 

arbitral proceedings in Singapore. Meanwhile Loob 

also filed a suit in the Malaysian High Court, 

requesting an interim injunction to restrain La Kaffa 

from taking any action which had the effect of 

interfering with the Tealive franchise business. 

 

This article will focus on the prohibitory injunctions 

requested by La Kaffa, as they were the primary 

focus of the Court of Appeal’s judgment on 27 June 

2018. 

 

High Court Decision 
 

The High Court set out 2 main points in its approach 

to this case: 

 

(a) first, the High Court would only grant interim 

measures which may support, assist, aid or 

facilitate  the Singapore Arbitral Proceedings; 

(b) secondly, the High Court would not decide on 

the merits of La Kaffa and Loob’s claims in the 

Singapore Arbitral Proceedings. Nothing in the 

High Court judgment would affect the integrity 

of the Singapore Arbitral Proceedings. 

 

In deciding how the High Court would exercise its 

discretion to grant an interim prohibitory injunction, 

the following considerations were to be taken into 

account: 

• whether there was any bona fide and serious 

question to be tried in respect of La Kaffa’s cause 

of action against Loob; and if yes; 

 

• whether damages constituted an adequate 

remedy for La Kaffa; and 

 

• if damages did not constitute an adequate 

remedy for La Kaffa, whether the “balance of 

convenience” lied in favour of granting or refusing 

an interim prohibitory injunction. 

 

It was La Kaffa’s argument that Section 27(1) of the 

Franchise Act 1998 (“FA”) restrained Loob from 

carrying on a business similar to the Chatime 

franchise business, while Section 26(1) of the 

Franchise Act restrained Loob from disclosing, using 

and converting La Kaffa's confidential information, 

both for two years after the expiration or earlier 

termination of the franchise agreement. Additionally, 

Article 15(1) of the RERA prohibited La Kaffa and 

Loob from carrying out competing businesses, and it 

was agreed that this provision would survive the 

invalidity, expiration or termination of the RERA. 

 

However, the High Court rejected these arguments, 

stating that the said Section 26(1) and 27(1) of the FA 

provide that a franchisee "shall" give written 

guarantees as provided in those statutory provisions 

to a franchisor. In this case, Loob did not provide the 

guarantees to La Kaffa. Accordingly, the said 

guarantees were not incorporated into the RERA and 

there was no serious question to be tried in respect 

of whether Loob had breached Section 26(1) and 

27(1) of the FA. Even if the guarantees were deemed 

to be incorporated into the RERA, the High Court held 

that it had the discretion to refuse or allow La Kaffa’s 

application for interim injunctions. 

 

In that regard, the High Court took the position that in 

the circumstances, damages were an adequate 

remedy for La Kaffa, citing the various provisions in 

the RERA which stipulate a monetary remedy in the 

event of any breach of the RERA by Loob.  

 

Hence, Loob was ordered by the High Court to serve 

on La Kaffa's solicitors an affidavit containing Loob's 

gross monthly sales and an account of profits from 

the Tealive franchise business on the tenth day of 
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every calendar month from the date of the High Court 

order until the disposal of the Singapore Arbitral 

Proceedings. 

 

The High Court also held that La Kaffa had been 

guilty of inequitable conducts which disentitled La 

Kaffa from applying for interim prohibitory injunctions 

– these amongst others, included La Kaffa sending a 

notice dated 5 January 2017 to shopping mall owners 

stating that all the agreements between Loob and the 

shopping mall owners regarding the Chatime 

franchise business "shall be null and void". 

 

The Court of Appeal 
 

On 27 June 2018, the Court of Appeal unanimously 

reversed the decision of the High Court and allowed 

La Kaffa’s application for an interim prohibitory 

injunction. In brief, the reasons given by the Court of 

Appeal were: 

 

(a) a simple construction of Article 15 of the RERA 

as well as Section 27 of the FA demonstrates 

that there is an obligation for Loob not to 

compete with La Kaffa’s business even after 

the termination of the RERA; 

 

(b) when parties have agreed not to do certain 

acts and a statute (in this case the FA) also 

provides for such protection, the court is 

obliged to give effect to ensure the salient 

terms of the agreement as well as the statute 

is not breached; 

 

(c) the possibility that the Tealive business 

consisting of 161 outlets and the livelihood of 

800 employees of Loob will be affected is not 

a justifiable reason to refuse the prohibitory 

injunction when the complaint of La Kaffa in 

crude terms is that Loob has changed the 

name of the business of ‘Chatime’ overnight 

and is now running the business under 

‘Tealive’. 

 

The Court of Appeal went on to say that the conduct 

of Loob on the face of the record is not only in breach 

of its legal obligations related to restraint of trade but 

also a breach of franchise law which does not 

encourage criminal or tortious conduct of business, 

goodwill, etc. 

 

The Stay Application 
 

Loob filed an application to stay (i.e. suspend) the 

Court of Appeal order dated 27 June 2018, pending 

the disposal of Loob’s application for leave to appeal 

to the Federal Court. This application was rejected by 

the Court of Appeal on a 2-1 majority basis on 5 July 

2018. However, on 16 July 2018, Loob’s stay 

application was allowed by the Federal Court. 

 

What Would Have Happened Without a 

Settlement 
 

The next step in the proceedings would have been 

the hearing of Loob’s application for leave (i.e. 

permission) to appeal to the Federal Court. The 

standard test for determining whether leave is 

granted is that: 

 

(a) the applicant must have raised a question of 

general importance not previously decided by 

the Federal Court; or  

 

(b) such decision requires further argument and a 

decision of the Federal Court is to the public’s 

advantage. 

 

Loob would also have needed to create a “first 

impression view” that the appeal might succeed.  

 

[We refer to the case of Terengganu Forest 

Products Sdn Bhd v. COSCO Container Lines Co 

Ltd & Anor & Other Applications [2011] 1 CLJ 51 

(FC)]. 

 

The Settlement 
 

However, on 30 August 2018, La Kaffa and Loob 

reached an out of court settlement, whereby both 

parties agreed to withdraw all proceedings in 

Malaysian courts and arbitration in Singapore. The 

court proceedings referred to above have therefore 

come to an end. 
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Conclusion 
 

Despite the fact that the parties eventually reached a 

settlement, this dispute represents a fascinating case 

study for the principles governing injunctive relief in 

Malaysia, and it will be interesting to see the effect 

that the Court of Appeal’s decision has on future High 

Court judgments concerning injunction applications.  
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Regional Comprehensive 
Economic Partnership - 

The Next ASEAN Focused 
Regional Economic Agreement 
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The Regional Comprehensive Economic 

Partnership, also known as RCEP, is a mega 

regional trade agreement currently being 

negotiated between the 10 ASEAN countries 

(Brunei, Cambodia, Indonesia, Laos, 

Malaysia, Myanmar, Philippines, Singapore, 

Thailand and Vietnam) and 6 Asia-Pacific 

countries namely, Australia, China, India, 

Japan, New Zealand and South Korea 

(collectively, “RCEP Members”). The RCEP 

Members collectively have a population of 

more than 3.5 billion and a combined GDP 

of around US$27 trillion (32% of Global 

GDP) 1 . Launched initially in November 

2012 as an ASEAN initiative, RCEP aims to 

foster inclusive development, promote 

innovation, drive sustainable growth and 

support job generation among the RCEP 

Members.  
 

RCEP will cover various aspects of the economy 

such as trade in goods, trade in services, investment, 

economic and technical cooperation, intellectual 

property, competition, dispute settlement, e-

commerce and small medium enterprises (SMEs). 

Recognising the importance of being inclusive, RCEP 

will lower trade barriers and has the potential to 

enhance trade and investments among RCEP 

Members. By broadening and deepening ASEAN’s 

economic engagements with its FTA partners, RCEP 

will provide free and fair policies that mutually benefit 

the RCEP Members. 

 
During the 2nd RCEP Summit (“RCEP Summit”) 

which recently took place in Singapore on 14th 

November 2018, trade ministers of RCEP Members 

recognised the significant progress made throughout 

the  year  on  RCEP  negotiations.  As  of  November  

 
 
 

                                                      
1 https://www.mfat.govt.nz/en/trade/free-trade-
agreements/agreements-under-negotiation/regional-
comprehensive-economic-partnership-rcep/rcep-key-facts/  
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2018, they have successfully concluded seven 

chapters of the agreement and have reached the final 

stage of negotiations. Recognising the urgency to 

conclude the RCEP negotiations as soon as 

practicably possible, the ministers have undertaken 

the collective commitment to ensure the conclusion of 

RCEP in 2019. Furthermore, given the current global 

trends towards protectionism and anti-trade 

liberalisation, the conclusion of RCEP in 2019 will no 

doubt be welcomed by businesses and consumers. 

This article examines what RCEP holds for Malaysia 

and what we might expect next. 

 

How Would RCEP Benefit Malaysia? 
 

Almost 62% of Malaysia’s trade involves RCEP 

Members and at least 60% of Malaysia’s exports go 

towards the countries covered by RCEP2. Given that 

10 out of 16 RCEP Members are considered 

Malaysia’s top trading partners, RCEP will provide 

Malaysian companies and consumers with increased 

commercial opportunities and partnerships with other 

RCEP Members. While Malaysia actively promotes 

free trade and is generally seen to be an open 

economy, reduced trade barriers coupled with 

enhanced market access will no doubt make 

Malaysia more attractive to foreign investors and 

encourage cross-border investments amongst RCEP 

Members. Foreign investment in Malaysia supports 

Malaysian businesses by giving them access to 

capital and the technology and expertise of 

overseas partners. 

 

The current international trade regime is generally 

governed by both tariff and non-tariff measures which 

result in high expenditure relating to trade for most 

companies around the region. RCEP would 

eventually create a “free trade area” among RCEP 

Members through progressive elimination of tariff and 

non-tariff barriers on substantially all trade in goods. 

This would mean that Malaysian businesses will be 

able to enjoy good quality raw materials at lower 

prices. RCEP tariff negotiations will focus on 

                                                      
2 http://fta.miti.gov.my/index.php/pages/view/rcep?mid=39  

3 https://www.mfat.govt.nz/assets/FTAs-in-
negotiations/RCEP/Guiding-Principles-and-Objectives-for-
Negotiating-the-Regional-Comprehensive-Economic-
Partnership.pdf  

achieving a high level of tariff liberalisation and 

priority will be given to products of interest to the least 

developed ASEAN member states. 3  Another 

important area of RCEP negotiations will be on the 

rules of origin (a set of criteria needed to determine 

the national source of a product). Currently, 

companies operating in the region must adhere to 

multiple sets of rules of origin to enjoy preferential 

tariff concessions under existing free trade 

agreements. RCEP will streamline and implement 

one set of user-friendly rules of origin to better 

facilitate import and exports among RCEP Members.  

 

RCEP would also help to ease integration of 

Malaysian companies into the global value chain and 

making them more competitive at the international 

level. For example, RCEP seeks to eliminate 

restrictions and discriminatory measures with respect 

to trade in services among RCEP Members. Under 

RCEP, rules and obligations on trade in services will 

need to be consistent with the General Agreement on 

Trade in Services (GATS), a multilateral agreement 

regulating international trade with the purpose of 

reducing tariffs and trade barriers on a reciprocal and 

mutually advantageous basis. RCEP is also aimed at 

creating a liberal, facilitative and competitive 

investment environment among RCEP Members. 

Trade ministers of RCEP Members have agreed to 

focus on the four pillars of promotion, protection, 

facilitation and liberalisation when negotiating for 

investment provisions. The intention is to narrow 

development gaps among RCEP Members and 

maximise mutual benefits.  

 

The investment policy regimes in the region remain 

unbalanced, with some countries adopting a more 

interventionist and restrictive approach in certain 

sectors compared to their neighbours. RCEP will 

introduce country-specific commitments on foreign 

investment in various sectors such as manufacturing, 

agriculture, forestry and mining. 4  Several RCEP 

Members currently have existing trade agreements 

amongst themselves, and the economic and 

4 
https://dfat.gov.au/trade/agreements/negotiations/rcep/Pages/aus
tralias-trade-and-investment-interests-in-regional-comprehensive-
economic-partnership-rcep-participating-countries.aspx  

http://fta.miti.gov.my/index.php/pages/view/rcep?mid=39
https://www.mfat.govt.nz/assets/FTAs-in-negotiations/RCEP/Guiding-Principles-and-Objectives-for-Negotiating-the-Regional-Comprehensive-Economic-Partnership.pdf
https://www.mfat.govt.nz/assets/FTAs-in-negotiations/RCEP/Guiding-Principles-and-Objectives-for-Negotiating-the-Regional-Comprehensive-Economic-Partnership.pdf
https://www.mfat.govt.nz/assets/FTAs-in-negotiations/RCEP/Guiding-Principles-and-Objectives-for-Negotiating-the-Regional-Comprehensive-Economic-Partnership.pdf
https://www.mfat.govt.nz/assets/FTAs-in-negotiations/RCEP/Guiding-Principles-and-Objectives-for-Negotiating-the-Regional-Comprehensive-Economic-Partnership.pdf
https://dfat.gov.au/trade/agreements/negotiations/rcep/Pages/australias-trade-and-investment-interests-in-regional-comprehensive-economic-partnership-rcep-participating-countries.aspx
https://dfat.gov.au/trade/agreements/negotiations/rcep/Pages/australias-trade-and-investment-interests-in-regional-comprehensive-economic-partnership-rcep-participating-countries.aspx
https://dfat.gov.au/trade/agreements/negotiations/rcep/Pages/australias-trade-and-investment-interests-in-regional-comprehensive-economic-partnership-rcep-participating-countries.aspx
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technical cooperation provisions under RCEP will 

build upon such existing economic cooperation 

arrangements. For example, RCEP has the potential 

to create ground-breaking commitments5 to facilitate 

trade in emerging areas such as e-commerce goods 

and digital trade. Many SMEs and innovative 

companies are based or are doing business within 

RCEP Members, especially in China and the ASEAN 

region. These companies are constantly exploring 

digital methods to reach out to a wider market or to 

become part of larger supply chains. Malaysian 

companies specialising in, amongst other industries, 

telecommunication, banking and finance and 

consultancy will stand to benefit from enhanced 

cooperation to be introduced under RCEP. 

 

As trade barriers are lowered and companies expand 

across the region, trade ministers will need to focus 

on how best to protect and enforce intellectual 

property (“IP”) rights among RCEP Members. RCEP 

negotiations on IP-related provisions should strike a 

balance between protecting the interests of 

commercial organisations and the need to promote 

economic integration and cooperation. Another issue 

to focus on would be competition policies under 

RCEP. It is important to promote competition, 

consumer welfare, economic efficiency and the 

curtailment of anti-competitive practices while 

recognising the significant differences in competition 

law regimes among RCEP Members. RCEP will also 

introduce a dispute settlement mechanism aimed at 

providing an effective, efficient and transparent 

process for consultations and dispute resolution. 

 

On 11th October 2018, Malaysian Ministry of 

International Trade (MITI)’s Deputy Secretary-

General Datuk Norazman Ayob, Malaysia’s chief 

negotiator for RCEP announced at South China 

Morning Post’s China Conference that the ongoing 

trade war between the United States and China (“US-

China trade war”) provides the impetus for an early 

conclusion of RCEP negotiations. He also reiterated 

that RCEP is of prime focus because of its ASEAN-

                                                      
5 https://www.scmp.com/week-asia/opinion/article/2169435/dont-
mention-us-china-trade-war-asia-and-asean-are-pressing-ahead  

6 https://www.nst.com.my/business/2018/10/420236/rcep-be-
finalised-year-end-says-miti  

driven focus. 6  Malaysian Prime Minister Tun Dr 

Mahathir had recently stated 7  that the Malaysian 

government is currently evaluating RCEP to ensure 

measures introduced under the trade agreement will 

benefit the diverse community in Malaysia. 

 

What’s Next? 
 

Through the Joint Leaders’ Statement, 8  released 

during the recent RCEP Summit, ministers 

acknowledged the substantial progress made in 

RCEP negotiations this year and announced that they 

are determined to conclude RCEP in 2019. It is also 

stated that RCEP Members will collectively allocate 

resources to seek pragmatic, realistic and mutually 

acceptable solutions in achieving comprehensive and 

commercially meaningful outcomes for RCEP.  

 

Negotiations on seven chapters have been 

concluded to date, namely the chapters on SMEs, 

Customs Procedures and Trade Facilitation (CPTF), 

Government Procurement, Economic and Technical 

Cooperation (ECOTECH), Institutional Provisions, 

Sanitary and Phytosanitary (SPS) Measures, as well 

as Standards, Technical Regulations and Conformity 

Assessment Procedures (STRACAP). The trade 

ministers highlighted the importance of upkeeping 

and capitalising on the current momentum in order to 

conclude all remaining chapters. It is expected that 

they will continue to actively engage stakeholders of 

various RCEP Members such as representatives 

from the business sector and non-government 

organisations.  

 

The negotiations on goods and services market 

access and on investments are in the final stages. 

Trade ministers of RCEP Members have been 

engaging intensively on a series bilateral and 

plurilateral negotiations throughout the year. It is 

worth highlighting the fact that not all RCEP Members 

currently have in place bilateral trade agreements 

among themselves, and therefore it is crucial that on-

7 https://www.malaymail.com/s/1693741/dr-m-tough-stance-on-
rcep-to-avoid-conflict-within-malaysia 

8 

https://asean.org/storage/2018/11/ASEANChinaSummitChairman

sStatementFinal1.pdf 

https://www.scmp.com/week-asia/opinion/article/2169435/dont-mention-us-china-trade-war-asia-and-asean-are-pressing-ahead
https://www.scmp.com/week-asia/opinion/article/2169435/dont-mention-us-china-trade-war-asia-and-asean-are-pressing-ahead
https://www.nst.com.my/business/2018/10/420236/rcep-be-finalised-year-end-says-miti
https://www.nst.com.my/business/2018/10/420236/rcep-be-finalised-year-end-says-miti
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going and future negotiations do not undermine the 

potential expansion of supply chains in the region.  

 

Further, the negotiations on chapters in relation to 

rules require further technical work due to their cross-

cutting nature (i.e. settlement of relevant issues in 

other chapters is required to conclude some 

chapters). These negotiations will ensure RCEP is 

relevant to current realities and at the same time 

flexible enough to adapt and respond to future, 

modern challenges.  

 

Given the significant progress achieved on RCEP 

negotiations this year and the trade ministers’ 

determination to finalise and conclude RCEP by 

2019, investors would be advised to pay close 

attention to the gradual development of the world’s 

upcoming mega regional trade pact.  

 

Conclusion 
 

An interesting point to note is that China currently 

does not have any trade agreements with India or 

Japan. The liberalisation of investment regime among 

RCEP Members will no doubt support economic 

growth and promote trading relationships. RCEP has 

the potential to become the next mega-economic 

agreement after the Comprehensive and Progressive 

Agreement for Trans-Pacific Partnership (“CPTPP”) 

to facilitate the expansion of trade and investment in 

the Asia Pacific region. Through RCEP, Malaysia 

would enjoy enhanced commercial integration with 

other RCEP Members, thus enabling Malaysian 

businesses to operate more effectively and efficiently 

within the region.  

 

In view of the current global trade environment, rising 

protectionist sentiments, and the expected increase 

in US trade sanctions against China, having a 

modern, comprehensive and mutually beneficial 

economic partnership like RCEP could be favourable 

for investors and consumers. Despite the ongoing 

US-China trade war, Malaysia continues to attract 

                                                      
9 http://www.international.gc.ca/trade-commerce/trade-

agreements-accords-commerciaux/agr-acc/cptpp-ptpgp/impact-
repercussions.aspx?lang=eng  

10 https://www.cbc.ca/news/politics/cptpp-into-effect-dec-30-
1.4885344  

foreign direct investment (FDI), recording a total of 

RM61.6 billion in investment approvals between 

January to August 2018, compared to RM40.4 billion 

during the same period last year. Malaysia’s 

manufacturing sector comprises the largest share of 

investment approvals – RM49.8 billion (around 81% 

of total investments) and these investments have the 

potential to create 340,000 jobs for Malaysians. If 

ratified, RCEP could make ASEAN countries 

(especially Malaysia) more attractive to countries like 

China and India.   

 

On a separate note, Canada (not a party to RCEP), 

Vietnam and Australia have recently ratified the 

CPTPP, a trade agreement involving 12 Pacific Rim 

nations (excluding the United States). As such, 

CPTPP, which accounts for roughly 13.35% of global 

GDP9, will enter into force on 30th December 2018. It 

is worth noting that Malaysia has not ratified the 

agreement and therefore will not be bound by CPTPP 

until it has completed the ratification process.10 Unlike 

RCEP, members of CPTPP would not enjoy 

preferential regional trading arrangements with 

potential superpowers China and India. On the other 

hand, RCEP, once approved, will be the largest trade 

bloc in terms of population and the first veritable 

mega-regional integration arrangement.11 

11 https://www.weforum.org/agenda/2018/08/the-race-is-on-to-
secure-the-world-s-biggest-trading-bloc-and-china-is-leading-the-
way-eceb94cb-f196-4130-95f8-36bb820a240e/ 

 

http://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/cptpp-ptpgp/impact-repercussions.aspx?lang=eng
http://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/cptpp-ptpgp/impact-repercussions.aspx?lang=eng
http://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/cptpp-ptpgp/impact-repercussions.aspx?lang=eng
https://www.cbc.ca/news/politics/cptpp-into-effect-dec-30-1.4885344
https://www.cbc.ca/news/politics/cptpp-into-effect-dec-30-1.4885344
https://www.weforum.org/agenda/2018/08/the-race-is-on-to-secure-the-world-s-biggest-trading-bloc-and-china-is-leading-the-way-eceb94cb-f196-4130-95f8-36bb820a240e/
https://www.weforum.org/agenda/2018/08/the-race-is-on-to-secure-the-world-s-biggest-trading-bloc-and-china-is-leading-the-way-eceb94cb-f196-4130-95f8-36bb820a240e/
https://www.weforum.org/agenda/2018/08/the-race-is-on-to-secure-the-world-s-biggest-trading-bloc-and-china-is-leading-the-way-eceb94cb-f196-4130-95f8-36bb820a240e/
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In its quest to facilitate greater retail 

participation for the RM1.3 trillion 

outstanding bonds and sukuk issued in the 

local corporate bond and sukuk market, the 

Securities Commission Malaysia (“SC”) 

announced measures to liberalise its 

regulatory framework to facilitate such 

participation. The liberalised framework 

consists of the new Guidelines on Seasoned 

Corporate Bonds and Sukuk and 

amendments to Guidelines on Issuance of 

Corporate Bonds and Sukuk to Retail 

Investors, the Guidelines on Sales Practices 

of Unlisted Capital Market Products, as well 

as Division 2 of the Prospectus Guidelines, 

which came into effect on 11 October 2018. 

In this article, we will focus only on the new 

seasoning framework introduced by the SC 

which provides retail investors access to 

existing issued corporate bonds and sukuk 

which are currently traded by sophisticated 

investors in the over-the-counter (OTC) 

market. 
 

The Guidelines on Seasoned Corporate Bonds and 

Sukuk (“Guidelines”) set out the requirements for 

making available, offering for subscription or 

purchasing, or inviting to subscribe or purchase 

seasoned corporate bonds or sukuk to retail 

investors. 

 

These Guidelines do not apply to the following: 

 

(a) asset-backed securities (ABS) as defined 

under the Guidelines on Unlisted Capital 

Market Products under the Lodge and Launch 

Framework (“LOLA Guidelines”); or 

 

(b) corporate bonds or sukuk that are structured 

like an ABS and have the following features but 

which do not fall under the purview of the LOLA 

Guidelines: 
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(i) where the corporate bonds or sukuk are 

without recourse to an originator or 

obligor; or 

 

(ii) where the ability to meet obligations 

under the senior tranche is enhanced by 

the less senior tranche. 

 

It is important to note that corporate bonds or sukuk 

are eligible to be offered on the secondary market 

only if they are issued by any of the following:  

 

(a) a licensed bank, licensed investment bank or 

licensed Islamic Bank;  

 

(b) a public listed company whose shares are 

listed and quoted on a stock exchange; 

 

(c) Cagamas Bhd; 

 

(d) Danajamin Nasional Bhd; 

 

(e) Khazanah Nasional Bhd; 

 

(f) a public company whose share are not listed 

and quoted on a stock exchange, provided 

that: 

 

(i) the corporate bonds or sukuk are 

irrevocably and unconditionally 

guaranteed in full by any of the entities 

referred to in the above paragraphs (a) 

to (e) or the Credit Guarantee and 

Investment Facility; or 

 

(ii) the sukuk are issued by a public 

company established by any of the 

entities referred to in the above 

paragraphs (a) to (e), with full recourse 

to be establishing entity in its capacity as 

obligor.  

 

In addition to the above eligibility criteria, corporate 

bonds and sukuk that were originally issued to 

sophisticated investors in the OTC market must also 

satisfy the following eligibility requirements: 

 

(a) Bonds/sukuk must have been in issue for a 

period of twelve (12) months in the primary 

market; 

 

(b) Bonds/sukuk must be denominated in ringgit 

Malaysia; 

 

(c) Bonds/sukuk must have a tenure of more than 

one (1) year; 

 

(d) Bonds/sukuk must have a minimum rating of A 

(or its equivalent) rated by a credit rating 

agency registered with the Securities 

Commission (“SC”); 

 

(e) Bonds/sukuk must have initially been issued 

together with:  

 

(i) An information memorandum; 

 

(ii) A trust deed; 

 

(iii) In relation to a sustainable and 

responsible investment (SRI) sukuk, an 

independent expert report on eligible 

SRI project must have been issued 

pursuant to the Guidelines on Unlisted 

Capital Market Products Under the 

Lodge and Launch Framework (“LOLA 

Guidelines”); and 

 

(f) Bonds/sukuk must have been issued with fixed 

or variable rates of return/profit rate. 

 

Subject to the above, bonds/ sukuk that fulfil the 

eligibility criteria above may be re-denominated into 

smaller lot sizes and distributed to retail investors in 

the secondary market without a prospectus. 

 

In order to protect the interest of the retail investors, 

only eligible distributors (“Eligible Distributors”) are 

permitted to distribute seasoned bonds/sukuk. 

Currently, the following entities are Eligible 

Distributors: 

 

(a) licensed banks;  

 

(b) licensed investment banks; 
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(c) licensed Islamic banks; 

 

(d) a holder of a Capital Markets and Services 

Licence (“CMSL”) for dealing in securities; and  

 

(e) a holder of a CMSL for dealing in securities 

restricted to OTC bonds. 

 

Investors may find an up-to-date list of Eligible 

Distributors from the Bonds Information Exchange 

(BIX) website.  

 

Under these guidelines, an Eligible Distributor is not 

required to seek the SC’s approval prior to distributing 

seasoned bonds/sukuk. However, an Eligible 

Distributor who intends to distribute seasoned 

corporate bonds or sukuk for the first time must 

register its interest at least seven (7) business days 

prior to the submission of a formal initial notification 

(“Initial Notification”). Such Initial Notification must 

be submitted two business days prior to the intended 

distribution date together with a fee prescribed by the 

SC. An Eligible Distributor may start distribution 

activities thereafter.  

 

An Eligible Distributor shall submit a post-distribution 

quarterly report within seven (7) business days 

following the end of every quarter to the SC. The 

quarterly report shall reveal the stock code, stock 

description, credit rating, the total amount sold by 

distributor, the details of employees of Eligible 

Distributor distributing seasoned corporate 

bonds/sukuk and such other information or 

documents as SC may require from time to time.  

 

In addition to the quarterly report, an Eligible 

Distributor shall notify the SC of the following:  

 

Event Time frame  

distribution of any 

additional seasoned 

corporate bonds/sukuk 

 

within seven (7) 

business days following 

the end of every quarter 

becomes aware that the 

seasoned corporate 

bonds/sukuk are no 

longer eligible under the 

Guidelines 

 

immediately 

intention to cease 

distribution of seasoned 

corporate bonds/sukuk 

Within seven (7) 

business days prior to 

its intention to cease 

distribution 

 

In conclusion, the implementation of the Guidelines 

and the liberalised framework provides the retail 

investor the opportunity to diversify their investment 

portfolio, and to invest in higher rated bonds/ sukuk 

which were previously inaccessible to them.  
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In a civil claim, a defendant may resist the 

claim against him by arguing that the 

plaintiff should be deprived of his right to 

seek legal remedy because the claim is 

tainted by illegality and/or illegal conduct of 

the plaintiff.  This is known as ‘the illegality 

defence’.   
 
The question of how far the illegality or 

illegal conduct of the plaintiff can afford the 

defendant a good defence, has long 

perplexed the courts in Malaysia and 

elsewhere. Whenever the illegality defence is 

raised, the courts are forced to make a choice 

between two deplorable consequences. On 

the one hand, if the illegality defence is 

accepted, it may result in a windfall for the 

defendant who may be equally blameworthy 

in the illegality or may have participated in 

the illegal conduct. On the other hand, if the 

courts were to reject the illegality defence, 

the courts may be seen to be condoning the 

illegality or illegal conduct of the plaintiff.  
                    
This article proposes to :- 
 

(a) explore the approach traditionally 

taken by Malaysian courts when 

dealing with the illegality defence; and 
 

(b) discuss the recent development of 

judicial policy on the illegality defence 
 

Traditional Approach  
 

Malaysian courts have traditionally taken a ‘hands-off’ 

approach when dealing with the illegality defence. In 

other words, where the claim is linked to an illegality 

and/or illegal conduct of the plaintiff or the parties, the 

courts do not interfere to adjust the monetary or 

proprietary interests of the parties, and the loss is 

held to lie where it falls.  
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This judicial approach goes back more than 243 

years to the landmark pronouncement of Lord 

Mansfield CJ in Holman v. Johnson [1775-1802] All 

ER Rep 98 (‘Holman v. Johnson’) that ‘no court will 

lend its aid to a man who founds his cause of action 

on an immoral or an illegal act’ – which was derived 

from the Latin maxim ex turpi causa non oritur actio. 

This rule requires strict application and it does not 

allow room for the courts to exercise any discretion to 

do justice between the parties. A plethora of 

subsequent cases in Malaysia adopted the same 

approach, notably the Privy Council decision from 

Malaysia in Palaniappa Chettiar v. Arunasalam 

Chettiar [1962] 1 MLJ 143 (‘Palaniappa Chettiar’) 

and the Federal Court decision in Merong 

Mahawangsa Sdn Bhd & Anor v. Dato’ Shazryl 

Eskay bin Abdullah [2015] 5 MLJ 619 (‘Merong 

Mahawangsa’). 

 

In Palaniappa Chettiar, the father transferred his 

lands to his son to circumvent a requirement under 

the Rubber Regulations 1934. Thereafter, the father 

sought to sell the lands to a buyer, but the son refused 

to execute a power of attorney for the sale. The father 

then brought an action against the son claiming that 

the son was holding the lands on trust for the father. 

The Privy Council was of the view that the father 

could not use the process of the courts to achieve his 

fraudulent purpose and also to get his property back. 

Following Lord Mansfield’s statement in Holman v. 

Johnson, the Privy Council held that the courts should 

not lend their aid to the father to obtain a retransfer of 

the lands from the son.  

 

In Merong Mahawangsa, the defendant company 

hired the plaintiff to procure and secure a government 

tender using the plaintiff’s influence, for which the 

defendant company agreed to pay RM20 million to 

the plaintiff (“the Contract”). The defendant company 

subsequently obtained the government tender. But, 

the defendant company refused to pay the plaintiff. 

The plaintiff then sued the defendant company 

claiming the payment of RM20 million. The Federal 

Court held that the Contract was illegal on the ground 

of public policy and dismissed the plaintiff’s claim. 

 

Although this approach seems unfair and harsh, the 

courts nevertheless have no choice but to dismiss the 

plaintiff's claim, not for the sake of the defendant, but 

because the courts will not lend its assistance to the 

plaintiff in such circumstances. There are instances 

where the courts have come up with inconsistent 

rules and exceptions in confronting the illegality 

defence to mitigate the harshness of the ex turpi 

causa principle, which often draw criticisms of 

uncertainty, arbitrariness and lack of transparency, 

for example the reliance test as adopted in an English 

case of Tinsley v. Milligan [1993] 3 All ER 65 

(‘Tinsley v. Milligan’). 

 

In Tinsley v. Milligan, Tinsley and Milligan (both were 

lovers) purchased a house together. But, the house 

was registered solely in Tinsley’s name – this was to 

enable Milligan to make false benefit claims to the 

Department of Social Security. Some years later, 

both parties quarreled, and Tinsley then brought an 

action in court claiming possession and asserting 

ownership of the house.  Milligan counterclaimed that 

the house was held by Tinsley on trust for the parties 

in equal shares. The English Court of Appeal, by a 

majority, decided in favour of Milligan by applying the 

‘public conscience’ test whereby the illegality defence 

would only be applicable if public conscience would 

be affronted if the relief sought was granted. On 

appeal, the majority of the House of Lords rejected 

the public conscience test; and adopted the ‘reliance 

test’ which bars the plaintiff if the plaintiff relies on an 

illegality in order to bring the plaintiff’s claim. By 

applying the reliance test, the House of Lords upheld 

the decision of the Court of Appeal in favour of 

Milligan and held that :- 

 

(a) Milligan successfully established a resulting 

trust by showing her contribution to the 

purchase price of the house and that there was 

a common understanding between both 

parties that they owned the house equally; 

 

(b) the issue as to why the house was registered 

solely in Tinsley’s name, was irrelevant to the 

claim.  

 
The House of Lords emphasised that the court is only 

entitled and bound to dismiss a claim on the basis that 

it is founded on an illegality.  
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The reliance test as expressed in Tinsley v. Milligan 

attracted considerable criticism and generated 

serious debate in the United Kingdom and elsewhere. 

This led to the English Law Commission conducting 

a comprehensive review of the illegality defence. In 

its final report concluded in 2010, the Law 

Commission expressed its view that in most areas of 

law, the illegality defence should be left to 

developments in the common law (through judicial 

decisions of the courts).  

 

Recent Development of Judicial Policy 
 

The issues revolving around the illegality defence 

were finally addressed by the UK Supreme Court 

(which replaced the House of Lords as the apex court 

in the United Kingdom in October 2009) in the recent 

decision of Patel v. Mirza [2017] 1 All ER 191 (‘Patel 

v. Mirza’). In Patel v. Mirza, the majority of the UK 

Supreme Court formulated a flexible approach by 

reference to a set of policy considerations. The brief 

facts of the case are these. Patel gave Mirza a large 

sum of money to place bets on share prices of a bank 

using insider information, which is illegal in the United 

Kingdom. The intended betting did not take place. 

Therefore, Patel sought a return of the money from 

Mirza. But, Mirza refused to pay back. Patel then 

sued Mirza for the money. In resisting Patel’s claim, 

Mirza argued that the court should reject Patel’s claim 

because of the illegality involved in the transaction.   

 

The Supreme Court unanimously held that Mirza 

should return the money back to Patel on the ground 

that it was inappropriate to allow Mirza to profit from 

his wrongdoing in participating in the illegality. It is 

important to note that the majority of the Supreme 

Court overruled the reliance test as adopted in 

Tinsley v. Milligan. Sitting in the Supreme Court, Lord 

Toulson (with whom Lady Hale, Lord Kerr, Lord 

Wilson and Lord Hodge agreed) was of the view that 

the reliance test does not have universal application 

as it could produce different results according to 

procedural technicality which had nothing to do with 

the underlying policies.   

 

The majority of the Supreme Court held that the 

primary rationale of the illegality doctrine should be 

that ‘it would be contrary to the public interest to 

enforce a claim if to do so would be harmful to the 

integrity of the legal system’. In assessing whether 

the public interest would be harmed, the majority of 

the Supreme Court devised a flexible ‘factor-based’ 

approach involving the following 3 considerations :- 

 

(a) the underlying purpose of the prohibition which 

has been transgressed; 

 

(b) any other relevant public policy on which the 

denial of the claim may have an impact; and 

 

(c) whether denial of the claim would be a 

proportionate response to the illegality by 

considering various relevant factors, including 

the seriousness of the conduct, its centrality to 

the contract, whether it was intentional and 

whether there was marked disparity in the 

parties’ respective culpability.  

 

This factor-based approach formulated in Patel v. 

Mirza was adopted by our Court of Appeal recently in 

Pang Mun Chung & Anor v. Cheong Huey Charn 

[2018] 4 MLJ 594 (‘Pang Mun Chung’).  In Pang Mun 

Chung, the plaintiffs are siblings and were previously 

the registered owners of a property. The plaintiffs 

needed money for a new business venture. The 1st 

plaintiff was a non-citizen. At that time, banks in 

Malaysia had a policy of not giving loans to non-

citizens. To overcome this policy of the banks, a sale 

and purchase agreement between the plaintiffs and 

the 1st defendant (who was at that time the 1st 

plaintiff’s girlfriend) (“the SPA”) was created – 

thereafter, the 1st defendant applied for a loan from 

the 2nd defendant bank using the SPA to give an 

impression that the loan was needed by the 1st 

defendant to purchase the property from the plaintiffs. 

The 2nd defendant bank granted the loan for which 

the property was charged to the 2nd defendant bank 

as security – pursuant to the SPA, the property was 

transferred from the plaintiffs to the 1st defendant.  

Even though the 1st defendant was the borrower, it 

was the plaintiffs who had been servicing the loan. 

Some years later, the loan went into default and the 

2nd defendant bank sold off the property through 

public auction which yielded a surplus sum. 

Therefore, the plaintiffs commenced an action at the 

Sessions Court claiming that the surplus sum ought 

to be released by the 2nd defendant bank to the 

plaintiffs on the ground that the plaintiffs were the real 



 

 

Christopher & Lee Ong 

22 

 

owner of the property and that the 1st defendant was 

holding the property on trust for the plaintiffs. The 

Sessions Court allowed the plaintiffs’ claim. The 1st 

defendant then appealed to the High Court where she 

raised the illegality defence for the first time. The 1st 

defendant argued that the SPA was a sham 

agreement, and the court should not enforce the trust 

that was borne out of an illegal agreement. The High 

Court agreed with the 1st defendant and set aside the 

Session Court’s decision. Aggrieved by the High 

Court’s decision, the plaintiffs appealed to the Court 

of Appeal.   

 

The Court of Appeal found that there was no illegality 

in the plaintiffs’ conduct – in that, the bank’s condition 

on lending was merely an internal policy without force 

of law, and the plaintiffs’ attempt to circumvent the 

bank’s policy does not amount to an unlawful act. The 

Court of Appeal went further and held that when the 

illegality defence is raised, the essential 

consideration is the public interest in the integrity and 

consistency of the legal system. The Court of Appeal 

rejected the reliance test, and unanimously adopted 

the factor-based approach as set out in the English 

case of Patel v. Mirza. In doing so, the Court of 

Appeal agreed that the factor-based approach is 

consistent with upholding the integrity and harmony 

of the law by achieving an equitable result based on 

the facts in each case. The Court of Appeal was of 

the view that even if there was illegality, the element 

of disproportionality would arise if the remedy of 

enforcement of the trust is not granted in favour of the 

plaintiffs – and moreover, the 1st defendant would be 

gaining a windfall and profit from her own 

wrongdoing. For these reasons, the Court of Appeal 

restored the Sessions Court’s decision and ordered 

the surplus sum to be released to the plaintiffs. 

 

Similar approach was taken by the Federal Court in 

another recent decision of Liputan Simfoni Sdn Bhd 

v. Pembangunan Orkid Desa Sdn Bhd [2018] 1 

LNS 1613 (‘Liputan Simfoni’).  In Liputan Simfoni, one 

of the issues raised before the Federal Court was 

whether a sale and purchase agreement executed 

between the parties (“the SPA”) was void for illegality. 

The Federal Court noted the concurrent findings of 

fact made by both the High Court and the Court of 

Appeal that the SPA had the effect of evading the 

payment of the real property gain tax and the stamp 

duty. However, the Federal Court held that the SPA 

was not void on the ground that the compliance with 

the Stamp Act 1949 and the Real Property Gains Tax 

1976 were not the prerequisite for the SPA to be 

enforceable. The Federal Court stressed that the 

courts should be slow in striking down commercial 

contracts on the ground of illegality. The Federal 

Court also found that the test laid down by Lord 

Toulson in the English case of Patel v. Mirza (the trio 

considerations) is a sensible one that Malaysian 

courts should follow. Applying the test to the facts of 

the case, the Federal Court held that it is an ‘overkill’ 

for a person to lose the land (under the SPA) due to 

the infringement of the two Acts which is punishable 

by a fine upon conviction. 

 

Conclusion 
 

The recent decisions of the Malaysian Federal Court 

and Court of Appeal as shown above clearly indicate 

that Malaysian Courts have departed from the long-

established traditional approach, in favour of the 

factor-based approach formulated in the English case 

of Patel v. Mirza – thereby, bringing the Malaysian 

position on the illegality defence into line with the 

latest development in the English common law. 


