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INTRODUCTION

As the custodians of the country, Governments are entrusted with the responsibility to develop new public facilities and
infrastructure, operate and maintain such public facilities and undertake significant upgrades to existing public facilities
and infrastructure, to serve the needs of its people. Governments in developing and developed countries have sought
participation from the private sector as an alternative additional source of development and funding. The Public-Private
Partnership ("PPP") model provides Governments with the capacity to assess and manage fiscal impact whilst managing
the risk transfer between the public and private partner in order to extract long-term value-for-money over the life of the
project.
The advantages of adopting a PPP model to undertake infrastructure projects are:
(a) increasing project financing options by way of the private partner providing capital and/or financing
arrangements to undertake the project;
(b) reducing the public sector's budget constraints, thereby making public funds available to be applied by the
Government for the welfare of its people;
(c) improving accountability in the provision of infrastructure and public services to deliver projects on time and
within budget;
(d) imposing budgetary certainty by setting present and future costs of infrastructure projects and provision of public
services;
(e) harnessing private sector innovation and efficiency; and
(f)

stimulating growth and development in the country.

This publication serves as a guide to highlight:
(a) the similarities and differences of the reasons and motivations for implementing the PPP model by the
Governments of countries in Southeast Asia ("SEA"). A deeper appreciation of these differences and similarities
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will be a valuable consideration in understanding the expectations of SEA Governments in implementing the
PPP model, which will enable international private investors to plan properly when engaging in PPP
arrangements in SEA; and
(b) the framework and policies for government procurement adopted for infrastructure projects in SEA. To some
extent, the system of public procurement adopted by SEA encourages open competition and accountability, but
is also tailored to reflect the needs and values specific to each country, whereby government policies are used
to accord protection to domestic suppliers of goods and services, and preference for local or native companies.
This publication is up to date as of August 2020.
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About Public-Private Partnerships
Within the countries in Southeast Asia ("SEA"), PPPs are accepted as a public sector procurement mechanism whereby
Governments collaborate with the private sector in a contractual arrangement to deliver public infrastructure assets and
public services. The PPP model offers Governments the opportunity to develop public infrastructure assets and services
by accessing private capital, expertise, efficiency and quality service, and allows for shared risks between Government
and the private sector.
The essential difference between PPP and the conventional procurement model is that the PPP procurement model
transforms the role of Governments from the provider to acquirer of services.
Procurement Type
Conventional
Procurement

Details
The Government provides funds and prepares the input specification by describing the design
and manner of construction to be undertaken by the private party awarded the contract. Upon
completion of the construction, the Government manages the operation and delivery of the
public services. The Government bears the overall risk under the conventional procurement
model.

PPP Procurement

The Government stipulates the output specification and describes the services required. The
private partner provides the finances, determines the design and construction, and for certain
PPP models, manages the operation and delivery of the public services in order to fulfil the
output specification stipulated by the Government. The Government transfers the design,
construction, operational and life-cycle cost risk to the private party under the PPP
procurement model.

There are many different types of PPP contract models, varying in respect of (i) the involvement assumed by the private
partner; (ii) the risks transferred to the private partner; and (iii) the control and ownership of the public infrastructure
asset during or at the expiry of the PPP contract term. Amongst the most common forms of PPP adopted by the countries
in SEA are:
PPP Contract
Model
Build-OperateTransfer
("BOT")

Build-OwnOperate
("BOO")

Main Features
The private partner finances, builds, operates
and maintains the public infrastructure asset.
At the expiry of the PPP contract term, the
private partner transfers ownership of the
public infrastructure asset to the Government.

Similar to BOT, but at the expiry of the PPP
contract term, the public infrastructure asset
is not transferred to the Government.
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Risk Transferred to
Private Partner
•
construction risk
•
completion risk
•
resources risk
•
revenue risk
•
lifecycle cost risk
•
financing risk
•
•
•
•
•
•

construction risk
completion risk
resources risk
revenue risk
lifecycle cost risk
financing risk

Ownership
Private partner
transferred
to
Government

until
the

Private partner
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PPP Contract
Model
Build-TransferOperate
("BTO")

Main Features
Similar to BOT, but upon completing the
construction, the private partner transfers
ownership of the public infrastructure asset to
the Government. After transferring the public
infrastructure asset to the Government, the
private partner is given the right to operate
and maintain the public infrastructure asset
for the duration of the PPP contract term.

Risk Transferred to
Private Partner
•
construction risk
•
completion risk
•
resources risk
•
performance &
price risk
•
lifecycle cost risk
•
financing risk

Ownership
Government

Build-LeaseTransfer
("BLT")

The private partner finances and builds the
public infrastructure asset. Upon completing
the construction, the public infrastructure
asset is delivered to the Government on a
lease arrangement for a fixed period in return
for lease rental payable to the private partner.
At the expiry of the PPP contract term, the
private partner transfers ownership of the
public infrastructure asset to the Government.

•
•
•
•

construction risk
completion risk
resources risk
financing risk

Private partner
transferred
to
Government

until
the

Build-LeaseMaintainTransfer
("BLMT")

Similar to BLT, upon completion the public
infrastructure asset is leased to and used by
the Government. The private partner
maintains the public infrastructure asset
during the PPP contract term. The private
partner will receive from the Government
periodic fixed amounts as lease rentals, and
availability payments contingent upon the
private partner achieving the key performance
indicators (KPIs) stipulated in the PPP
contract. The public infrastructure asset is
transferred to the Government at the expiry of
the PPP contract term.

•
•
•
•

construction risk
completion risk
resources risk
performance &
price risk
lifecycle cost risk
financing risk

Private partner
transferred
to
Government

until
the

•
•

The two main payment mechanism for PPPs are:
(a) User Payments: Otherwise also known as concessions. The private partner receives revenue from users but
bears the risk that users will generate sufficient revenue to meet its financing and operating costs. Concessions
are usually adopted for economic infrastructure projects such as toll roads and public transport systems. The
public infrastructure asset reverts to the Government at the end of the concession period.
(b) Availability Payments: The Government makes payments for services delivered by the private partner based
on key performance indicators. This PPP model is commonly adopted for social infrastructure projects such as
delivery of waste management, management and maintenance of public buildings
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Summary of PPP Policies in South East Asia
Jurisdiction
Cambodia

Policy
Framework
No overarching
policy framework

Legal Framework
•

•

•

•

Indonesia
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No overarching
policy framework

Law on Concessions
enacted on 18 October
2007 ("Law on
Concession")
Sub-Decree No.
11/ANK/BK on BuildOperate-Transfer Contract
("Sub-Decree on BOT")
Law on Investment enacted
on 4 August 1994 ("Law
on Investment") which
governs all investment
projects in Cambodia
whether investors are
Cambodian or foreign
Law on Public Finance
System enacted on 13 May
2008 ("Law on PFM") and
its subsequent annual Law
on Finance Management
(annual budget Laws)
which govern the
Government's expenditure
and guarantee

Presidential Regulation No. 38
of 2015 on Public-Private
Partnerships for Infrastructure

PPP Government Agency
•
•
•

Council for the
Development of
Cambodia ("CDC")
Ministry of Economy and
Finance ("MEF")
Other contracting
entities or responsible
line ministries or entities

Guidelines
Currently, there is no
adopted guidelines on
public private partnership
for the procurement of
infrastructure projects yet

Please kindly note that the
Public Private Partnership
Unit ("PPP") under the MEF
is in operation and will also
be recognised pursuant to
the impending the Law on
PPP

• Minister of National
Development Plan/Head
of National Development
Planning Agency

Minister Regulation No. 4 of
2015 on Procedures in
Implementing Public-Private

Government Financial
Support
Government financial support
may be available under:
• Government guarantee
granted under the Law on
Concession in
accordance with the Law
on PFM; and
• Investment incentive (tax
or customs) and
investment guarantee
under the Law on
Investment

• Tax incentives
• Viability Support provided
for certain PPP projects
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Jurisdiction

Malaysia

Policy
Framework

•
•

•

Myanmar

•

•
•

Legal Framework

PPP Government Agency

Guidelines

Procurement and its
implementing regulations

• Indonesia Infrastructure
Guarantee Fund

Partnerships for
Infrastructure Procurement

Privatisation
Masterplan
(1991)
Public-Private
Partnership
Guidelines
(2009)
Facilitation
Fund
Guidelines
(2015)

No specific PPP
laws

3PU (UKAS)

PPP Guideline (2009)

Limited Government support
through the Facilitation Fund1
in the form of grants

Myanmar
Sustainable
Development
Plan 20182030
Myanmar
Project Bank
Sectoral
notifications
or directives
issued by
ministries

There is no over-arching
legislation for procurement of
all infrastructure projects in
Myanmar.

There is no cross-sector
governmental agency which
is responsible for
implementation of all PPP
projects.

N/A

The Project Bank Notification
provides that the PPP Centre
(i.e. a specialised unit formed
within the MoPFI to facilitate
the implementation of the
Project Bank Notification), in
cooperation with the
Treasury Department and the
Budget Department of the
Ministry of Planning, Finance
and Industry (“MoPFI”), shall
develop a set of criteria upon
on which the appropriate
Government support (e.g.

Infrastructure projects in the
public sphere are generally
governed by:
•

Notification 2/2018 on the
establishment of the
Project Bank (“Project
Bank Notification”);

Government Financial
Support

As at the date of this publication, application for the Facilitation Fund is currently closed until further notice by the Government of Malaysia or its PPP agency.
© Rajah & Tann Asia
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Jurisdiction

Policy
Framework

Legal Framework

PPP Government Agency

Guidelines

Government Financial
Support
government guarantees,
viability gap funds, etc.) may
be provided for each PPP
project.

• Public-Private
Partnership Center
("PPP Center")
• Government
Procurement Policy
Board ("GPPB")

From time to time, both
PPP Center and GPPB
issue guidelines in the
implementation of the BuildOperateTransfer Law and the
Government Procurement
Act respectively

Government financial support
may be available under:

• No specific government
agency for PPP
• The primary government
agency for foreign
investment is the
Economic Development
Board of Singapore

The Ministry of Finance has
also issued a Public Private
Partnership Handbook, first
issued in October 2004 and
revised in March 2012
("PPP Handbook")

•

Philippines

Singapore
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No overarching
policy framework

No overarching
policy framework

Public Procurement Rules
(Notification No. 1/2017)
(“PPR”);
• Guidelines for ContractBased Development
Businesses;
• Myanmar Investment Law
2016, and its subsidiary
legislation, the Myanmar
Investment Rules 2017.
• Republic Act No. 6957, as
amended by Republic Act
No. 7718 ("Build-OperateTransfer Law")
• Republic Act No. 9184
("Government
Procurement Reform
Act")

• No specific statute for PPP,
and the PPP Handbook
does not have the force of
law

•

The Build-OperateTransfer Law
• Executive Order No. 226
("Omnibus Investments
Code")
• For projects located in
designated economic
zones, the Philippine
Economic Zone Authority
Wide range of tax incentives
and government grants
across different industries
and for foreign investors
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Jurisdiction
Vietnam
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Policy
Framework
No overarching
policy framework

Legal Framework
• The Law on Bidding
(2013);
• The Law on Public
Investment (2019);
• The Law on Investment
(2014); and other relevant
laws.

PPP Government Agency

Guidelines

• The Prime Minister;
• The Ministry of Planning
and Investment; and
• The provincial People's
Committees.

• Decree No.
25/2020/ND-CP on
providing guidelines to
the Law on Bidding
regarding the selection
of investors;
• Decree No.
63/2014/ND-CP on
providing guidelines on
the Law on Bidding
regarding the selection
of contractors;
• Decree No.
63/2018/ND-CP on
investment in a PPP
form;
• Other relevant Decrees,
Circulars, Decisions

Government Financial
Support
Government financial support
may be available for PPP
projects under regulations
the Law on Investment and
the Decree No. 63/2018/NDCP on investment in a PPP
form, such as corporate
income tax, import tax and
land lease price
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CAMBODIA

1. Legislation
Regulating
Infrastructure Projects

Procurement

of

1.1 What legislation regulates the procurement of
infrastructure projects in your jurisdiction?
Procurement of infrastructure projects, which are mostly
financed by private sectors, is currently regulated by the
Law on Concessions.
Royal Kram No. NS/RK/0112/004 promulgating the Law
on Public Procurement dated 14 January 2012 ("Public
Procurement Law") and its implementing regulations
define its scope of application to explicitly exclude the
granting of concessions by the Government which shall
be regulated by separate laws and regulations. Hence,
this legislation does not apply to procurement of
infrastructure projects involving private sector financing.
The Public Procurement Law and its implementing
regulations only apply to the procurement process of,
inter alia, public infrastructure projects which are financed
by government entities.
For public infrastructure projects financed by
development partners, a separate procurement manual
entitled Procurement Manual for all Externally Financed
Projects/Programs in Cambodia, which was adopted by
the Anukret No. 74 ANK.BK on the Use of the Updated
Standard Procedures for the Implementation of All
Financing Projects by Development Partners dated 22
May 2012, is generally used and adhered to by
government entities.
The Law on Concessions enacted on 18 October 2007
("Law on Concessions") is the only current legal
instrument that regulates the procurement of public
infrastructure projects financed by the private sector.
Article 5 of this Law provides that concession contracts in
relation to infrastructure facilities which directly or
indirectly provide services to the general public may be
entered into by the relevant institutions in a large variety
of identified sectors including transportation, oil and gas,
energy, telecommunication, and health and sanitation
and any other sectors or infrastucture facilities identified
by other specific laws.
Additionally, a new and more up-to-date and
comprehensive regulatory framework for procuring
privately financed public infrastructure projects in
Cambodia is currently being developed. The Cambodian
government issued a policy paper on Public-Private
Partnerships ("PPPs") for Public Investment Project
Management 2016-2020, which outlines the steps for
© Rajah & Tann Asia
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developing a PPP Policy by 2020 ("PPP Policy"). Under
the PPP Policy, PPPs refer to an investment agreement
between the state and one or more private partners to
restore, build, repair, maintain and/or manage the
operation of a public infrastructure or other economic
productivity enhancement sectors, or to provide public
services within a certain period of time by which the
private party shall invest, bear risks and receive benefits
in accordance with the provisions stipulated in the
concession contract.
The Draft Law on PPPs prepared by the Ministry of
Economy and Finance has been put for public
consultation
during
the
past
several
years.
Notwithstanding that, the draft law has not been enacted
and there is currently no committed deadline for such
adoption. This draft law aims to provide a clearer and
more practical framework for the procurement,
implementation, management and monitoring of PPP
projects. It is also the intention that once adopted such
Law on PPPs will replace the Law on Concessions.
In summary, the currently effective legislation applicable
for the procurement of privately financed public
infrastructure projects is the Law on Concessions, which
will be elaborated on through the answers provided below.

1.2 Which entities and what types of contracts are
subject to procurement regulation?
Procurement Entities
Article 4 of the Law on Concessions provides for entities
which are vested with the duty to procure infrastructure
projects, which includes ministries, public institutions,
state-owned legal entities, and local authorities granted
with a power of attorney in accordance with Cambodian
law. Under Article 8 of the Law of Concessions, the
Council for the Development of Cambodia is also vested
with the authority to act as a one window service in
relation to investment authorisation and to facilitate the
concessionaire in obtaining all necessary licenses and
permits.
As a matter of practice, an approval from the prime
minister is usually sought before any ministry or public
institution decides to proceed with the identification,
procurement, and selection of a private partner for a
project.

© Rajah & Tann Asia

Types of Contracts
The Law on Concessions does not explicitly provide for
allowable or restricted types of concession contracts.
However, an infrastructure project is broadly defined
under this Law to include the design, construction,
maintenance or operation of new infrastructure facilities
or the modernisation, rehabilitation, expansion,
management or operation of existing infrastructure
facilities. In accordance with the foregoing and in practice,
the more popular types of contracts are related to works
(such
as
construction,
renovation,
expansion,
modernisation etc) and to services (such as design,
maintenance or operation). Supply contracts are not
captured under the Law on Concessions nor seen as a
matter of practice.
Types of Contract Model for Infrastructure Projects
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

Build-Operate-Transfer;
Build-Lease-Transfer;
Build-Transfer-Operate;
Build-Own-Operate;
Build-Own-Operate-Transfer;
Build-Cooperate-Transfer;
Expand-Operate-Transfer;
Modernise-Operate-Transfer;
Modernise-Own-Operate; and
Lease-Operate-Manage
or
Management
arrangements or any variation thereof or similar
arrangement, including joint public-private
implementation of infrastructure facilities.

Among the above types of contracts, the common
contract models for infrastructure projects are:
Build-Operate-Transfer ("BOT"):
The procurement entity grants the private partner a right
to design, finance, construct, operate and maintain
project asset(s) and collect fees, tolls, rentals and user
charges from users of the project's facilities or services
for an agreed contract period specified in the contract.
After the expiry of the contract period, the private partner
is obligated to transfer to the procurement entity all rights
and interests in the project and the project asset(s), in
accordance with the terms of the contract.
Build-Own-Operate-Transfer ("BOOT"):
Similar to the BOT model, the procurement entity grants
the private partner a right to design, finance, construct,
operate and maintain project asset(s) and collect fees,
tolls, rentals and user charges from users of the project's
12

facilities or services for an agreed contract period
specified in the contract. During the contract period, the
private partner owns the project asset(s). After the expiry
of the contract period, the private partner is obligated to
transfer to the procurement entity all rights and interests
in the project and the project asset(s), in accordance with
the terms of the contract.
Build-Own-Operate ("BOO"):
The procurement entity grants the private partner a right
to design, finance, construct, own and operate project
asset(s) in perpetuity or for an indefinite period, on the
terms of the contract. The private partner shall be entitled
to make commercial use of the project asset(s), including
collecting fees and income from users of the project's
facilities or services.
Design-Build-Finance-Operate-Maintain ("DBFOM"):
The procurement entity grants the private partner a right
to design, build, finance and provide operation and
maintenance services for the project asset(s), in
accordance with the terms of the contract. The private
partner earns revenue through periodic payments from
the procurement entity or other party during the contract
period, in accordance with the terms of the contract. At
the end of the contract period, the private partner
transfers all rights and interests in the project and the
project asset(s) back to the procurement entity.

2

Foreign Investment

2.1 Are infrastructure projects open to foreign
investment?
Cambodia has a very open policy toward foreign
investment compared to neighbouring countries in the
region. With respect to foreign investment on public
infrastructure, there is no foreign equity restriction and, as
long as land ownership is not relevant or is structured in
a way that complies with Cambodian land law, 100%
foreign investment is allowed. Given that Cambodia has
a limited state budget allocated for the financing of public
infrastructures, the government has been seen to
welcome private partners in the development of public
infrastructure.

3

Procurement Process

3.1 Outline the key steps and aspects of the
procurement under the legislation.

determined by a Sub-Decree, which has been drafted but
has not been adopted. Practically, procurement entities
generally introduce ad hoc procurement processes
applicable to the projects subject to the concessions on a
case by case basis. The Law on Concessions only
indicates that the selection of concessionaire may be
done through a national or international bidding process
or through a negotiation process based on specific
circumstances.
Separately, there is a specific regulation governing the
BOT contracts, which sets out that the selection of the
concessionaire for a BOT contract shall be conducted
through a national or international (open or close) bidding
process. As an exception, the selection may be
conducted through negotiation if:
(a) the bidding process was not successful;
(b) the project contains necessary specifications
requiring
the
selection
of
a
special
concessionaire; or
(c) the special criteria for the infrastructure project
requires a qualified concessionaire to meet those
special criteria.

3.2 Does the legislation require the procurement to
be tendered out? If yes:
According to Article 11 of the Law on Concession and
Article 9 of the Sub-Decree on BOT, the procurement of
an infrastructure project may be done by way of bidding
or direct negotiation.
a.

What types of infrastructure projects must be
tendered out?
The Law does not specify.

b.

What type of tender process is run?
There is no regulated tender process.

c.

Are unsolicited proposals accepted?
Unsolicited proposals are not regulated but
accepted in practice.

d.

Are Swiss challenges permitted?
There are no restrictions to Swiss challenges
under the laws of Cambodia.

The Law on Concession does not set out a detailed
procedure for the procurement and leaves it to be
© Rajah & Tann Asia
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3.3 Does the awarding authority carry out
preliminary market consultations before launching
the tender procedure?

documents used by the Electricite Du Cambodge contain
a detailed procurement procedure and convey the same
information to all bidders.

There is no regulatory requirement to carry out
preliminary market consultations before launching the
tender procedure under Cambodian law.

3.7 Can potential bidders submit questions to
clarify the tender documents and are the answers
disclosed to all potential bidders?

3.4 Does the legislation mandate the criteria that
interested parties must meet in order to be eligible
for participation in a procurement process? If so,
what are these criteria?

In practice, the potential bidders are allowed to submit
questions to clarify the tender documents through phone
calls or via emails as shown in the tender documents.
There is no requirement to disclose the answers to all
potential bidders; however, the procurement entity may
publish a clarification notice to all potential bidders if they
deem necessary.

The regulation is silent on the criteria that interested
parties must meet in order to be eligible for participation
in the procurement process and leaves such
determination to the procurement entity. The Law on
Concessions only requires the concessionaire to be an
incorporated legal entity registered in Cambodia (prior to
or after the award is granted) and to have obtained a final
registration certificate from the Council for the
Development of Cambodia (within 60 days after the
award is granted).

3.5 Does the procuring authority publish the tender
documents online?
Under the current regulatory framework and practice,
there is no online posting of tender documents. Tender
documents are normally provided by the procurement
entity directly subject to certain requirements such as the
provision of the identity and documentation proving the
existence of such applicant entity.

3.8 Does the procuring authority conduct a pre-bid
conference to further inform potential bidders and
are the clarifications provided disclosed to all
potential bidders?
There is no such regulatory requirement for the pre-bid
conference; however, the procurement entity may host
such conference as it deems necessary. As a matter of
practice, we have observed that such pre-bid
conferences have been hosted by the procurement
entities.

4

Evaluation Criteria

4.1 On the basis of what criteria are tenders
evaluated and the winner of the contract
determined?

As a future trend, the government has initiated an idea of
having a centralised unit, being the Central Public-Private
Partnerships Unit of Ministry of Economy and Finance,
which has put up a website (ppp.mef.gov.kh) with the
intention to publish PPP projects bidding announcements
and programmes and other related information.

The Law on Concessions leaves the selection process of
concessionaires, including the criteria for the evaluation
of tenders, to be stipulated in the sub-decree. As
mentioned above, the sub-decree has not been adopted
yet.

3.6 Do the tender documents explain in detail the
procurement procedure providing the same
information to all bidders?

Practically, the governmental contracting institution
prescribes the evaluation criteria in the bidding
documents on a case by case basis in accordance with
the needs of each project.

There is no specific template or formal requirement for
tender documents, and therefore the procurement entity
has the liberty to design their tender documents.
Generally, the tender documents include advertisement,
shortlisting criteria, and request for proposals ("RFP"),
including the evaluation criteria and bidders' required
responses for technical and financial proposals. In
practice, it is our view and experience that tender
© Rajah & Tann Asia

4.2 Is there an obligation to disclose the criteria or
other elements of the evaluation methodology on the
basis of which (i) bidders are selected, and (ii)
tenders evaluated? If so, when must such disclosure
take place?
Under Law on Concessions, there is no obligation to
disclose such criteria or other elements of the evaluation
14

methodology. In practice, such disclosure also does not
take place.

5

In practice, the dispute resolution mechanisms in the
contracts for infrastructure projects are seen to allow the
parties to resolve disputes in an efficient and satisfactory
manner without adversely affecting the project.

The Contract

5.1 Is a form of contract provided with the tender
documents?
In respect of infrastructure projects, the Law on
Concession stipulates the required content of the contract;
however, it does not specify whether a form of contract
for a specific project shall be provided with the tender
documents. In practice, we have seen that it is a common
practice to include a form of contract with the tender
documents.

5.2 To what extent is modification and negotiation
on the contract permitted?
Under the Law on Concessions, the governmental
contracting institution and the winning bidders are free to
negotiate on terms of their concession contract; however
the minimum requirements under the law shall not be
amended (such as the contract term being no longer than
30 years, no creation of monopolies or exclusive
arrangement, etc.).

5.3 Does the contract deal with specific
circumstances (force majeure, material adverse
government action, change in the law, refinancing)
that may arise during the life of the contract?
In respect of infrastructure projects, the Law on
Concessions sets forth the contractual provisions to deal
with specific circumstances such as force majeure,
change in the law and financing. In the energy sector,
such specific circumstances mentioned in the question
are commonly provided for in the contract.

5.4 Are dispute resolution mechanisms in place
allowing the parties to resolve disputes in an
efficient and satisfactory manner without adversely
affecting the project?

5.5 Are lenders given step-in rights for cases when
the private partner is at risk of default or if the
contract is under threat of termination for failure to
meet obligations?
Article 18 of the Law on Concessions stipulates that the
governmental contracting institution may agree with the
lenders to substitute the concessionaire with a new entity
in case of a serious breach or other events that could
otherwise justify the termination of the concession
contract. The governmental contracting institution and the
lenders shall agree in advance on the conditions and
procedures for the substitution.
In practice, the contract on infrastructure projects usually
provides for the step-in rights of the lenders through the
execution of a direct agreement.

5.6 Are grounds for termination of the contract and
its associated consequences well defined?
In respect of infrastructure projects, the Law on
Concessions requires the contract to set forth the
grounds for terminations including but not limited to any
force majeure event and event of default. In case the
termination is caused by any material breach of the
contracting institution, the concessionaire is entitled to
compensation (subject to the contract) for the fair value
of works performed, costs incurred, or losses sustained
by the concessionaire including lost profits.
In practice, the contract on infrastructure projects usually
sets out the termination clauses and its associated
consequences including but not limited to the calculation
of damages, the obligations of the parties especially the
concessionaire in transferring the project to a third party,
and the obligations of the parties after the termination of
the contract.

In respect of infrastructure projects, the Law on
Concessions permits the governmental contracting
institution and the concessionaires to agree and set forth
the dispute settlement mechanism in the contract,
including international arbitration. The law further clarifies
and confirms that the award issued by any competent
judicial institution or arbitration set forth in the contract
shall be valid, binding and enforceable by and against
both parties according to its terms.
© Rajah & Tann Asia
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INDONESIA

1
Legislation
Regulating
Infrastructure Projects

Procurement

of

1.1 What legislation regulates the procurement of
infrastructure projects in your jurisdiction?
Procurement of infrastructure projects in Indonesia can
be performed through a public private partnership ("PPP")
structure or conventional procurement by the relevant
ministries, government departments or regional
governments.
The legislations regulating the procurement
infrastructure projects in Indonesia are as follows:

of

PPP Structure
(a) Presidential Regulation No. 38 of 2015 on PublicPrivate
Partnership
for
Infrastructure
Procurement ("PR 38/2015");
(b) Regulation of The National Public Procurement
Agency No. 29 of 2018 on the Procedures for
Implementing Business Entity Procurement In
Infrastructure Provision through Public Private
Partnership Initiated by Ministers/Heads Of
Agencies/Heads
Of
Region
(Solicited)
("Regulation 29/2018");
(c) Regulation of the Ministry of Finance No.
260/PMK.08/2016 on the Guidelines for Payment
of Services for Public Private Partnership
Infrastructure Procurement Structure; and
(d) Regulation of the Ministry of Finance No.
73/PMK.08/2016 on the Facility for Preparation
and Implementation of Public Private Partnership
Procurement Structure for Infrastructure Project.
Non-PPP Structure
(a) Presidential Regulation No. 16 of 2018 on
Government Procurement of Goods/Services
("PR 16/2018");
(b) Regulation of the Minister of State-Owned
Enterprises No. PER-08/MBU/12/2019 of 2019
on the General Guidelines for The Procurement
of Goods and Services by State-Owned
Enterprises ("Regulation 8/2019"); and
(c) Regulation of the Public Goods/Services
Procurement Agency No. 9 of 2018 on the
© Rajah & Tann Asia
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Guidelines on Procurement of Goods/Services
through a Provider ("Regulation 9/2018").

that encompasses the construction, operation,
maintenance, demolition and reconstruction of a
building. Construction works contracts include
construction and engineering activities involving
infrastructure and structures such as buildings,
airports, roads/highways, dams, drainage, etc.
These also include mechanical and electrical
aspects of the works.

1.2 Which entities and what types of contracts are
subject to procurement regulation?
Procurement Entities
(a) The PPP Regulations are applicable to the
ministries, government institutions and regional
governments that perform procurement of
infrastructure projects through the PPP structure.
(b) The Non-PPP procurement regulations are
applicable to the procurement of goods and
services by the ministries, government
institutions and regional-government institutions
which are funded by the state or regional budget.
Contract Types
PPP Structure
Under the PPP structure, there are three types of
contracts, as follows:
1.

2.

3.

The Cooperation Agreement or the PPP
Agreement between the private sector entity and
the government contracting entity ("GCE");
The Guarantee Agreement between the private
sector entity and the Indonesia Infrastructure
Guarantee Fund ("IIGF") that provides
guarantee for payment default by the GCE and
government force majeure; and
The Regres Agreement between the IIGF and
the GCE.

Non-PPP Structure
The types of contracts subject to the non-PPP regulations
can generally be categorised as follows:
(a) Contracts for goods
Contracts for goods are contracts for the supply
of objects, whether tangible or intangible,
movable or immovable, which can be traded,
used, exploited or utilised by a user.
(b) Contracts for construction works
Contracts for construction works are contracts
that govern the entire or a portion of an activity
© Rajah & Tann Asia

(c) Contracts for other types of services
Contracts for other types of services consist of
contracts that require the usage of equipment,
special methodology and/or skill set that is
generally well-known to complete the work.
These include contracts of engagement for
manpower, expertise and other services such as
repairs, maintenance and cleaning services.
(d) Contracts for consultancy services
Contracts for consultancy services are contracts
for professional service that encompasses
certain expertise in various scientific sectors.
These include contracts for legal services,
accounting services, consultancy for feasibility
studies,
research,
designing,
surveying,
management, etc.
Note:
I. Contracts for goods, construction works and other
services can be divided into the following contract models:
(a) Lump sum contracts
A lump sum contract is a contract with a definitive
and fixed scope of work, total price and term.
Under this contract:
(i) all risks are wholly borne by providers;
(ii) it is output-oriented; and
(iii) payment is based on the stage of
product/output generated based on the
contract.
(b) Unit price contracts
A unit price contract contains a fixed unit price for
every unit or element of work with certain
technical specifications. Similar to a lump sum
contract, the whole work must be completed
within the prescribed term. Under this contract:
(i) the volume or quantity of work volume can
already be predicted when the contract was
signed;
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(ii)

payment is based on joint measuring results
over the realisation of the volume of work;
and
(iii) the final value of the contract will be
determined after the completion of the
entire work.
(c) Mixture of lump sum and unit price contracts
A mixture of lump sum and unit price contracts
combines the elements of a lump sum contract
and a unit price contract into one contracted work.

2

2.1 Are infrastructure projects open to foreign
investment?
Whether an infrastructure project is open to foreign
investment will depend on the industry and sector, but the
Government has generally lifted the foreign equity
restriction in most projects.
As an example, below are foreign ownership restrictions
for certain projects:

(d) Turnkey contracts
Turnkey contracts are the procurement of
construction works that must be completed within
a specified term. Under this contract:
(i) the contract price is definitive and fixed, and
covers the whole work up to completion;
and
(ii) payment can be carried out based on
phases agreed under the contract.

(a) Construction work using high technology and/or
with high risk and/or valued at more than IDR 50
billion: foreign ownership is capped at 70% for
ASEAN member countries and 67% for nonASEAN members countries;
(b) Drinking water projects: foreign ownership is
capped at 95%;
(c) Most transportation infrastructure projects
including the construction of airports: foreign
ownership is capped at 49%;
(d) Projects in the telecommunication and
information sector such as internet service
providers: foreign ownership is capped at 67%;
and
(e) Large-scale electricity power plant projects (more
than 10 MW): foreign ownership is capped at
95%, but this cap may be lifted entirely (allowing
100% foreign ownership) if the project uses the
PPP scheme for the duration of the concession.
Foreign ownership in a small-scale power plant
project with capacity between 1MW to 10MW is
49%, and any power plant project with capacity of
less than 1MW is closed for foreign ownership.

(e) Framework contracts
Framework contracts may take the form of a unit
price contract with a prescribed term for
goods/services whose volume and/or time of
delivery cannot be determined when the contract
was signed.
(f)

Multi-year contracts
A multi-year contract is a contract for the
procurement of goods/ services that is funded by
more than one budget year and is carried out
pursuant to an approval from an authorised
official in accordance with the prevailing laws and
regulations. Under this contract:
(i) the completion of the work may be more
than 12 months or more than one budget
year; or
(ii) the work will provide greater benefits if
contracted for a period of more than one
budget year but below three budget years.

II. Contracts for consultancy services can be in the form
of a lump sum contract, a framework contract, or a timebased contract.
III. A time-based contract is used if the scope of the work
has not been defined in detail or the required time to
complete the work has not been ascertained.
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Foreign Investment

3

Procurement Process

3.1 Outline the key steps and aspects of the
procurement under the legislation.
The main types of procurement in Indonesia are as
follows:
(a) Electronic purchasing/ e-purchasing
Here, procurement is done by purchasing the
goods/services through an electronic catalogue
system.
(b) Tender
In a tender, the user/owner of the project
announces the procurement plan publicly
18

through mass media for the purpose of acquiring
a provider of goods, consultation works, or other
services. The public announcement is done to
ensure that all qualified providers receive a fair
opportunity to participate in the selection process.

(iii) the goods, construction works, or other
services require the utilisation of new and
high-end technology, and that can only be
provided by one provider;
(iv) the development of a public utility, facility
and infrastructure for low-income citizens;
(v) development of an infrastructure project
that has been procured and operated by the
same appointed business entity provider;
(vi) the goods, construction works, or other
services to be obtained are specific in that
they can only be provided by a patent holder,
parties that have obtained a license from
the patent holder, or parties winning the
tender to secure a license from the
government; or
(vii) the goods, construction works, or other
services have experienced a failure after
undergoing a re-tendering process.

(c) Selection
Selection is used to choose a consultancy service
provider(s) for a project valued at least IDR 100
million.
(d) International tender/selection
An international tender/selection is a method
used to appoint a provider of goods/services
where the pool of participants consists of
domestic and foreign business entities. This
method can be used for:
(i) construction works valued at least IDR 1
billion;
(ii) the procurement of goods/other services
construction works valued at least IDR 50
billion; and
(iii) consultation services valued at least IDR 25
billion.
(e) Limited tender/limited selection
Here, the user/owner of the project only informs
a limited number of parties of the relevant
procurement plans. This process must result in at
least two bids.
(f)

Direct appointment
A direct appointment can be used to appoint a
provider of goods, construction works, or
consultancy services in certain situations. The
user/owner of the project can directly appoint a
single provider to be the provider of
goods/services or appoint a provider through the
so-called "beauty contest" process, provided that
a "certain circumstance" has occurred as
regulated under Article 38 (5) of PR 16/2018 and
Article 13(2) of Regulation 8/2019. The
prescribed circumstances are as follows:
(i) procurement of Infrastructure project based
on international commitment made by the
President/Vice President;
(ii) the procurement of construction work
deemed as an integral construction system
with an integral liability for risks of building
failure that cannot be planned/calculated
beforehand;
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3.2 Does the legislation require the procurement to
be tendered out? If yes:
No, the regulations allow direct procurement and direct
appointment on the occurrence of certain circumstances
as stipulated in Section 3.1(f) above.
a.

What types of infrastructure projects must be
tendered out?
Indonesian law does not mandate that
procurement of a certain type of infrastructure
project has to be tendered out. However, tenders
are a common mode for procurement under the
regulations for the procurement of infrastructure
projects in Indonesia.

b.

What type of tender process is run?
Tenders can be divided into the following:
(i) tender;
(ii) selection
(iii) international tender/selection;
(iv) limited tender/limited selection; and
(v) express tender.
In respect of the:
types of tender listed in (i) to (iv) above:
Please refer to Section 3.1 above for details.
type of tender listed in (v), an express
tender can be performed if:
19

(1) the work specification and volume can
already be determined in detail; and
(2) the provider is a qualified provider in
the Provider Performance Information
System.
c.

Are unsolicited proposals accepted?
There are no restrictions on unsolicited proposals
under the regulations. However, the procuring
agency is not obliged to accept unsolicited
proposals.

d.

Are Swiss challenges permitted?
There are no restrictions to Swiss challenges
under Indonesian laws. Under PR 38/2015,
Regulation of the National Procurement Agency
No. 19 of 2015 and Regulation of the Minister of
National Development Planning No. 2 or 2020,
the project owner, ministry, government, or
government agency may give compensation for
the unsolicited proposal in the form of:
(i) the purchase of the proposal including the
IP rights by the ministry or the owner of the
project or by the tender winner;
(ii) the right to match the offer of the tender
winner; or
(iii) an incentive in the form of the additional
value of 10%. However, the project owner,
ministry, government, or government
agency is not obliged to allow a Swiss
challenge if it proposes to accept an
unsolicited proposal.

3.3 Does the awarding authority carry out
preliminary market consultations before launching
the tender procedure?
Prior to launching the tender procedure, the procuring
agency must comply with the procurement planning
procedures. Such procedures include preparing a list of
anticipated procurements for the forthcoming financial
year in accordance with the state/regional budget,
carrying out market surveys to determine if the relevant
products are readily available in the local market and to
obtain estimates on the market value of such products,
and, if required, conducting a feasibility study.
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3.4 Does the legislation mandate the criteria that
interested parties must meet in order to be eligible
for participation in a procurement process? If so,
what are these criteria?
The regulations do not mandate the criteria that must be
met by the interested party in order to be eligible for
participation in a procurement process. The criteria are
mandated by the respective project owners. However, a
foreign business entity that takes part in an international
tender/selection process must enter into a cooperation
with a local business entity in the form of a consortium,
subcontract, or other forms of cooperation. In addition, a
foreign business entity who participates in a public
procurement project to procure goods or construction
services is obligated to cooperate with a local business
entity for the manufacturing of spare parts and
implementation of after-sales services.
However,
Regulation
29/2018
stipulates
the
requirements for the pre-qualification of participants. The
participants must at least:
(a) comply with the provisions of legislation to carry
out their business activities;
(b) possess the experience and the capability to
implement similar infrastructure provision
projects;
(c) possess the experience and the capability to
finance projects related to infrastructure provision;
(d) have complied with their tax liabilities;
(e) not be currently under insolvency, suspension of
business license, and/or in the process of
litigation that may potentially disrupt the PPP
project implementation;
(f)

have no conflict of interest;

(g) be able to exist in the form of a single business
entity or a consortium;
(h) if the participant is a consortium, it must also fulfil
the following conditions:
(i) at least one of the consortium members has
the experience and the capability to
implement similar infrastructure provision
projects;
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(ii)

the consortium, as a whole, has the
experience and the capability to finance
projects related to infrastructure provision;
(iii) the consortium members have signed a
consortium agreement, covering at least:
1. the obligations and the responsibilities
of each business entity;
2. the appointment of the consortium
leader;
3. the obligations and the responsibilities
of the consortium leader;
4. the consortium leader has to possess
more than 50% of the equity of the
implementing business entity if the
consortium is determined or appointed
as the winner of the selection;
5. the consortium leader may consist of
more than one business entity; and
6. if there is more than one consortium
leader, one of them is appointed as an
authorised representative of the
consortium.

3.5 Does the procuring authority publish the tender
documents online?
Yes. Both in PPP and non-PPP procurement, the
procuring authority will publish the tender documents to
all potential participants online and other wide-ranged
media.
PPP Structure
For PPP, the tender documents consist of the Request
for Qualification ("RFQ") and Request For Proposal
("RFP"). The prospective candidate will be short-listed in
the qualification process before continuing with
submission of the RFP. The Procurement Agency will
conduct the pre-qualification announcement via:
(a) invitations to potential or prospective participants
in a national print media and the Government
Contracting Agency ("GCA")'s official website;
(b) the national procurement portal; and
(c) if the project is expected to attract foreign
prospective participants, the announcement must
be posted in a print media with an international
circulation and websites that provide information
on infrastructure projects at the international level.
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The announcement in the national print media must be
conducted at least once and the announcement period in
the GCA's official website and/or national procurement
portal must be up for at least seven business days.
The advertisement of the pre-qualification announcement
must consist of at least:
(a) the name and address of the GCA conducting the
procurement;
(b) a brief description of the PPP project, which
covers its:
(i) legal basis;
(ii) purposes and objectives;
(iii) scope; and
(iv) form;
(c) the estimate of the PPP project investment value;
(d) the requirements of the prospective participants;
and
(e) the place, date and time for collecting the RFQ.
The Procurement Committee will deliver the results of the
pre-qualification to every participant via email and
announce the list of qualified participants according to the
set schedule via the GCA's official website and/or print
media.
Then, the National Public Procurement Agency will send
a tender invitation to the participants that have passed the
pre-qualification process by attaching a confidentiality
letter, followed by the submission of the proposal by the
short-listed participants.
Non-PPP Structure
For non-PPP procurement, the tender document will be
announced through the Information System Procurement
Master Plan/Sistem Informasi Rencana Umum
Pengadaan ("SIRUP") application and the website of the
respective ministry or regional government as the project
owner.

3.6 Do the tender documents explain in detail the
procurement procedure providing the same
information to all bidders?
Yes, the tender documents explain in detail the
procurement procedure, and the same information is
disclosed to all bidders.
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3.7 Can potential bidders submit questions to
clarify the tender documents and are the answers
disclosed to all potential bidders?
The potential bidders are allowed to submit questions in
writing starting from the collection of the RFQ until the
deadline for question submission as determined in the
RFQ to clarify the RFQ in the qualification process. In the
tender phase, all participants have the chance to submit
written clarification questions regarding the RFP
document starting from the date of collection of the RFP
until the deadline for submission as determined in the
RFP.
In the respective phases, the potential bidders will
promptly receive responses or answers to their questions.
The procurement committee will disclose such answers
to every potential bidder or participant (as applicable). All
the submitted clarification questions and the responses in
the the qualification process will be recorded in the List of
Clarification Questions and Responses, which will then
be attached to the Minutes of Pre-qualification
Explanation Meeting. Similarly, all submitted clarification
questions and responses in the tender stage will be
recorded in the list of clarification questions and
responses, which will be attached to the Minutes of
Explanation Meeting.

3.8 Does the procuring authority conduct a pre-bid
conference to further inform potential bidders and
are the clarifications provided disclosed to all
potential bidders?
Yes, the procuring authority will conduct a pre-bid
conference to clarify the details of the project with
potential bidders. This will be followed by the qualification
process to evaluate the competencies, business
capabilities and fulfilment of the requirements of each
potential provider. The results of the qualification process
will generate a list of short-listed participants to participate
in the tender/selection process. This list is disclosed to all
potential bidders.

4

Evaluation Criteria

4.1 On the basis of what criteria are tenders
evaluated and the winner of the contract
determined?

(a) value system, where the tenders are evaluated
based on the technical aspects and price;
(b) life-cycle cost analysis evaluation method, which
is used for the procurement of goods,
construction works, or other services, and
calculates the economic life cycle, price,
operational cost and residual value within a
certain operational period; or
(c) lowest price evaluation method, which is used for
the procurement of goods, construction works, or
other services where the price is the basis used
to determine the winner between several bids
that satisfy technical requirements.
Meanwhile, the following methods can be used to select
the consultancy service provider:
(a) quality and cost evaluation method, which is used
for works in which the scope of work, type of
expert and work completion period can be
described with certainty in the terms of reference;
(b) quality evaluation method, which is used for
works in which the scope of work, type of expert
and work completion period cannot be described
with certainty in the terms of reference or for
individual consultancy service works;
(c) budget ceiling evaluation method, which is used
only in the scope of simple work that can be
described with certainty in the terms of reference,
and the bid must not exceed the budget ceiling;
or
(d) lowest cost evaluation method, which is used for
standard or routine works having an established
implementation practice and standard.

4.2 Is there an obligation to disclose the criteria or
other elements of the evaluation methodology on the
basis of which (i) bidders are selected, and (ii)
tenders evaluated? If so, when must such disclosure
take place?
There is no obligation to disclose the criteria or other
elements of the evaluation methodology.

The evaluation criteria for goods, construction works, or
other services are:
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5

The Contract

5.1 Is a form of contract provided with the tender
documents?
Generally, the terms of the contract that are to be entered
between the procuring agency and the bidder are
provided with the tender documents.

5.2 To what extent is modification and negotiation
on the contract permitted?
The terms of the contract are generally issued on the
basis that the tendering parties will fully comply with such
terms. However, as part of its bid, a bidder may propose
amendments to the terms of the contract and, if
successful, such bidder may be requested to negotiate
further. However, in the finalisation process to execute
the contract, the winning bidder and the GCA are not
allowed to change anything that has been completed
during the tender.
A modification of the contract is permitted only if there is
any discrepancy between the field conditions at the time
of implementation with the pictures and/or the technical
specifications as determined in the contract document.
Such modification is only applicable to a lump sum, unit
price, mixture of lump sum and unit price, and turnkey
contracts. Such modification is limited to:
(a) Increase or reduction in the volume of work;
(b) Increase or reduction in the type of activity;
(c) Modification of the technical specification in
accordance with the site condition; and/or
(d) Modification of the implementation schedule.
The modification to increase the scope of work is limited
to not more than 10% from the original price as stipulated
in the original contract, and provided that such increase
is still within the government's budget.

5.3 Does the contract deal with specific
circumstances (force majeure, material adverse
government action, change in the law, refinancing)
that may arise during the life of the contract?
Generally, yes.
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5.4 Are dispute resolution mechanisms in place
allowing the parties to resolve disputes in an
efficient and satisfactory manner without adversely
affecting the project?
The regulation provides the option of contract dispute
settlement through a contract dispute settlement service
provided by the procurement agency/LKPP, arbitration,
or litigation. PR 38/2015 stipulates the dispute
mechanism to be regulated in phases, including
discussion, mediation, and arbitration/litigation.
In practice, arbitration clauses are fairly common. In the
recent years, the dispute mechanisms in these contracts
have been developed to provide parties with multiple
avenues to resolve disputes before referring the disputes
to arbitration or litigation. Some contracts would require
mediation or expert determination before referring the
dispute to arbitration or litigation.

5.5 Are lenders given step-in rights for cases when
the private partner is at risk of default or if the
contract is under threat of termination for failure to
meet obligations?
The PPP structure under PR 38/2015 regulates the
minimum required provisions in PPP contracts including
lender's step-in right. However, the regulation does not
stipulate the condition to trigger a lender's step-in right. In
practice, it is common for the lender's step-in right to be
triggered when the private partner is unable to meet the
obligations after the lapse of a remedial period. The nonPPP regulations do not regulate lenders' step-in rights.

5.6 Are grounds for termination of the contract and
its associated consequences well defined?
Yes, for the non-PPP procurement process, Regulation
9/2018 outlines the grounds for termination of the contract
and its associated consequences – among others,
cashing out the performance bond, payment of advance
payment by the provider or cashing out the warranty bond
(if any), blacklisting of the provider and appointment of
other reserved winner or other capable provider. For the
procurement process under the PPP structure, PR
38/2015 and Ministry of
National Planning and
Development Regulation No. 2 of 2020 regulates the
minimum required provisions in PPP contracts including
the termination of the PPP agreement. However, the
regulations do not outline the grounds for termination and
its associated consequences. The regulations only
outline the scenario of termination of the contract due to
the expiration of the term, in which the GCA's controller
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and supervisory committee should prepare the transfer of
the asset from the provider to the GCA if the contract
regulates such transfer and should specify the desired
condition of the project at the expiration date of the
contract.
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MALAYSIA

1
Legislation
Regulating
Infrastructure Projects

Procurement

of

1.1 What legislation regulates the procurement of
infrastructure projects in your jurisdiction?
There is currently no specific legislation for public
procurement in Malaysia.
The legal framework for public procurement comprises of
several statutes and Government instruments, as follows:
(a) Government Contract Act 1949
The Government Contract Act 1949 empowers
the respective Ministers in the respective
ministries to enter into contracts and also
empowers the respective ministers to delegate
powers to Government Officers to enter into
contracts on behalf of the Government.
(b) Treasury Instructions
Treasury Instructions are issued by the Ministry
of Finance, and they set out the financial and
accounting procedures and regulations that need
to be adhered to in the management of
Government funds, including matters relating to
public procurement.
(c) Treasury Circulars
Treasury Circulars are issued by the Ministry of
Finance from time to time to inform, clarify,
implement, improve and amend certain policies,
rules and procedures, including matters relating
to public procurement, as and when they are
required by the Government and financial
authorities.
(d) Federal Central Contract Circulars
Federal Central Contract Circulars are issued by
the Ministry of Finance to inform the users on the
availability of common user items which are
centrally purchased. The Federal Central
Contract Circulars normally contain details such
as items, name of suppliers, areas of supply and
time of delivery. Apart from the objectives to
promote local products and develop vendors, the
Federal Central Contract Circulars also contain
procurement principles and objectives.
© Rajah & Tann Asia
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Apart from the foregoing, where projects are
procured as public private partnership ("PPP")
projects, certain guidelines apply. The key ones
are as follows:
(a) Public-Private Partnership Guidelines 2009;
(b) Private Finance Initiative under the Tenth
Malaysia Plan; and
(c) Facilitation Fund Guidelines (2015).

1.2 Which entities and what types of contracts are
subject to procurement regulation?
Procurement Entities
The statutes and Government instruments above apply to:
(a)
(b)
(c)
(d)

The Federal Government;
The State Governments;
Local Authorities; and
Statutory Bodies.

Types of Contracts
The types of Malaysian Government public procurement
contracts that are subject to the above statutes and
Government instruments may be generally categorised
as follows:
(a) Works
Works contracts include construction and
engineering activities involving infrastructure and
structures
such
as
buildings,
airports,
roads/highways, dams, drainage, etc. They also
include mechanical and electrical aspects of the
works.
(b) Supplies
Supplies include the supply of raw, intermediate
or finished goods and products for any activity of
users. It also includes the supply of construction
materials, food products, vehicles, equipment,
spare parts, furniture, etc.
(c) Services
Services include engagement of manpower,
expertise and consultants in the areas of
feasibility studies, research, designing, surveying,
management, etc. Other services such as repairs,
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maintenance and cleaning services are minor
activities under the category.
Types of contract model for PPP projects
(a) Build-Operate-Transfer ("BOT")
This model is adopted for projects which are
traditionally implemented by the Government
such as public works projects. A private company
will be granted a concession (generally around 30
to 50 years) to undertake the financing and
construction of a project and operate it for a
designated period during which it is entitled to the
revenue such as user charges. At the end of the
concession period, the facility will be transferred
to the Government at no cost. This model is
commonly used for highway development and
development of sewerage facilities. To date, a
total of 31 toll highways and toll bridges have
been constructed using the BOT model.
(b) Build-Operate-Own ("BOO")
This model is similar to a BOT project except at
the expiration of the concession period, the asset
is not transferred to the Government. This model
is more common in power plants developed by
Independent Power Producers ("IPPs").
(c) Build-Lease-Transfer ("BLT")
A private company is granted a concession to
finance and build public facilities which upon
completion will be leased to the Government. The
private company will be entitled to the lease
rental for the duration of the concession period
but similar to the BOT model, the facilities will be
transferred to the Government at the expiration of
the concession period. An example of a BLT
project is the development of the Government
complex in Putrajaya.
(d) Build-Lease-Maintain-Transfer ("BLMT")
This is similar to the BLT model above, whereby
a private company is granted a concession to
finance, build and maintain public facilities which
upon completion will then be leased to the
Government. However, in this model, the
payment of the lease rental by the Government to
the private company is contingent upon the
26

private company meeting service quality level or
key performance indexes (KPIs) which are
agreed upon in the concession agreement. At the
end of the concession period, the facilities will be
transferred to the Government.

Works Indent to a contractor who is registered
with the Contractors Services Centre ("PKK")
and Construction Industry Development Board
("CIDB") Malaysia.
(b) Quotation

2

Foreign Investment

Procurement of supplies and services above the
value of RM50,000 and up to RM500,000 is done
through calling of quotations and the minimum
number of quotations to be invited is five. All
suppliers wishing to take part in quotations must
be registered with the Government.

2.1 Are infrastructure projects open to foreign
investment?
Through progressive liberalisation of various sectors in
Malaysia over the years, foreign equity restrictions have
been lifted to allow up to 100% foreign ownership of most
projects. However, foreign equity restrictions are still in
place to protect certain sectors of strategic importance,
including energy, oil and gas, information technology and
telecommunications.
For example, in the oil and gas sector, any foreign
company that wishes to participate in upstream or
downstream activities in Malaysia is required to submit a
licensing or registration application to PETRONAS
through a local company appointed to act as its exclusive
agent or through a joint venture company formed with a
local company or individual. Such local company or joint
venture company must also comply with minimum
Bumiputera (indigenous) participation requirements. The
percentage of participation required differs depending on
the type of services to be provided. PETRONAS has
issued a list of standardised work and equipment
categories where the minimum Bumiputera participation
percentage ranges from 30% to 100%.

3

Procurement of works above the value of
RM20,000 and up to RM500,000 is done through
calling of quotations and the minimum number of
quotations to be invited is five. All contractors
wishing to take part in quotations must be
registered with the PKK and CIDB.
(c) Tenders
Procurement of works, supplies and services
above the value of RM500,000 must be done
through tender processes. All contractors
intending to participate in local tenders must be
registered with the Government. International
tenders will be invited for supplies and services if
there are no locally produced supplies or services
available. For specific works, if local contractors
do not have the expertise and capability, tenders
may be called on a joint venture basis between
local and foreign contractors to encourage the
transfer of technology. International tenders for
works may only be called when local contractors
do not have the expertise and capability, and a
joint venture is not possible.

Procurement Process

3.1 Outline the key steps and aspects of the
procurement under the legislation.
The main types of procurement in Malaysia are as follows:
(a) Direct Purchase
This procedure allows procurement of supplies
and services up to the value of RM50,000 directly
through the issue of a Government Order to any
known suppliers of goods or services consistently
supplying goods at acceptable quality and
reasonable price.
Procurement of works up to the value of
RM20,000 may be done through the issue of a
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3.2 Does the legislation require the procurement to
be tendered out? If yes:
a.

What types of infrastructure projects must be
tendered out?
All procurement of works, supplies and services
above the value of RM500,000 must be done
through a tender process.

b.

What type of tender process is run?
The types of tenders may be divided into the
following:
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c.
(i)

(ii)

International open tenders: international
companies may bid on their own alongside
domestic companies, or in conjunction with
domestic companies in a consortium or joint
venture ("JV"). International open tenders
are adopted if there is evidence that few
Malaysian companies on their own have the
capacity to meet the demands of the
contract. This could apply to high value
procurements of specialised products,
services and works.
Domestic open tenders: only domestic
companies may bid. Domestic tenders are
adopted if there is evidence that sufficient
Malaysian companies are capable in terms
of resources, expertise and experience of
meeting the demands of the contract.

(iii) Bumiputera
reserved
tenders:
only
Bumiputera companies may bid as further
discussed below.
(iv) Selective tenders: they can be adopted in
international, domestic, and Bumiputera
tenders, in which bidders are required to be
screened in a pre-qualification test, making
only those who are pre-qualified eligible to
bid. The pre-qualification attests to the track
record of a bidding company (recent history
of similar projects), its financial health
(assets, liabilities, cash flow etc), technical
resources
(especially
in
works
procurement), current and impending work
commitments,
competence
and
qualifications of key management and
technical
staff,
and
occasionally
testimonials from a third party to verify the
suitability of the company to tender.
Selective tendering is adopted in high value
and complex procurements.
(v) Restricted tenders: specific suppliers or
contractors are specially invited to submit
bids. Such tenders can be adopted if there
are few suitable suppliers or contractors
available to undertake the project, or if the
products, services and works are required
urgently given that selection in this type of
tender is less time consuming.
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Are unsolicited proposals accepted?
There are no restrictions to unsolicited proposals
under the laws of Malaysia. However, the agency
of procurement is not obliged to accept
unsolicited proposals.

d.

Are Swiss challenges permitted?
There are no restrictions to Swiss challenges
under the laws of Malaysia. However, the agency
of procurement is not obliged to allow a Swiss
challenge if it proposes to accept an unsolicited
proposal.

3.3 Does the awarding authority carry out
preliminary market consultations before launching
the tender procedure?
Prior to launching the tender procedure, the procuring
agency must comply with the procurement planning
procedures. Such procurement planning procedures
include preparing a list of anticipated procurements for
the forthcoming financial year, carrying out market
surveys to determine if the relevant products are readily
available in the local market, and to obtain estimates on
the market value of such products. In determining the
market value of products, the trends of purchase prices in
procurement dealings by the procuring agency or other
agencies may be used as a guide.

3.4 Does the legislation mandate the criteria that
interested parties must meet in order to be eligible
for participation in a procurement process? If so,
what are these criteria?
Interested parties must undergo a registration process
with the relevant authorities in order to participate in the
procurement process. The registration authorities are as
set out below:
Category

Registration Authorities

Works (e.g.
construction)
Supplies (e.g.
raw or finished
goods)
Services (e.g.
manpower,
expertise and
consultants)

PKK, Ministry of Works and CIDB
Government Procurement
Division, Ministry of Finance
Government Procurement
Division, Ministry of Finance
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Unlike the normal procurement process, a PPP proposal
will only be considered if there is a need on the part of the
Government for the project after taking into account the
benefits/probity as a whole.

3.5 Does the procuring authority publish the tender
documents online?
Advertisements for tenders are published online, for
example, on the procuring agencies' websites and the
Ministry
of
Finance
procurement
portal
(https://myprocurement.treasury.gov.my/).
All
local
tenders must be advertised in at least one local daily in
the Malay language. On the other hand, international
tenders must be advertised in at least two local dailies i.e.
one in the Malay language and one in the English
language. However, in respect of tender documents,
these are made available only upon purchase from the
procuring authority. Tender documents must be sold in
hard copy form, although the procuring authority may
prepare such tender documents in soft copy form as well.

the questions personally. Some procuring authorities will
issue tender documents which specifically provide the
templates for how the queries should be submitted.
However, there is no obligation imposed on the procuring
authorities to disclose such queries and their clarifications
to all potential bidders.

3.8 Does the procuring authority conduct a pre-bid
conference to further inform potential bidders and
are the clarifications provided disclosed to all
potential bidders?
The procuring authority will conduct compulsory pre-bid
conferences and non-compulsory pre-bid conferences.
Technical requirements will usually be discussed or
clarified during the compulsory pre-bid conferences. The
procuring authorities will provide written clarifications to
all potential bidders on a case-by-case basis.

4

Evaluation Criteria

3.6 Do the tender documents explain in detail the
procurement procedure providing the same
information to all bidders?

4.1 On the basis of what criteria are tenders
evaluated and the winner of the contract
determined?

The detailed procurement procedure is not provided in
the tender documents. However, the complete
procurement procedure which will be updated from time
to time is available on the Ministry of Finance website and
can be extracted by the public (including all bidders),
which can be found on http://ppp.treasury.gov.my/.

There are no specific set of criteria for the tenders to be
evaluated. However, the following criteria is generally
used:

Tender documents are required to contain amongst
others, the following:
(a) general and specific terms and conditions;
(b) specifications required by the procuring agency;
(c) tender form which must be completed and signed
by the bidders for participation in the tender;
(d) the terms of the contract which will apply to the
successful bidder;
(e) the completion or delivery period;
(f) record of the bidder's experience in the relevant
field.

3.7 Can potential bidders submit questions to
clarify the tender documents and are the answers
disclosed to all potential bidders?
The potential bidders are allowed to submit questions to
clarify the tender documents through phone calls or via
emails, and they will receive responses or the answers to
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(a) the tenderer has met all of the requirements set
out in the tender documents;
(b) the technical capabilities of the tenderer such as
professional and technical staff, and track record
in respect of the projects undertaken by the
tenderer that are in progress or completed;
(c) the financial capability of the tenderer in terms of
capital, credit facilities, value of the projects that
are in progress or completed; and
(d) the price of the tender taking into consideration
the proposed completion or delivery period.
In respect of PPP projects, selection involves a 'filtering
process' whereby the following general criteria should be
met:
(a) output specification can be clearly identified and
quantified;
(b) economic life of the asset or service should be at
least 20 years;
(c) projects with technological obsolescence risk will
not be considered;
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(d) project sponsor must be financially strong with a
paid-up capital of the special purpose vehicle to
be at least 10% of the project value.

4.2 Is there an obligation to disclose the criteria or
other elements of the evaluation methodology on the
basis of which (i) bidders are selected, and (ii)
tenders evaluated? If so, when must such disclosure
take place?
There is no obligation to disclose such criteria or other
elements of the evaluation methodology.

5

The Contract

5.1 Is a form of contract provided with the tender
documents?
Generally, the terms of the contract that are to be entered
between the procuring agency and the bidders are
provided with the tender documents.

5.2 To what extent is modification and negotiation
on the contract permitted?
The terms of the contract are generally issued on the
basis that the tenderers are required to be in full
compliance. However, as part of its bid, a bidder may
propose amendments to such terms of the contract and,
if successful, may be requested to negotiate further.

5.5 Are lenders given step-in rights for cases when
the private partner is at risk of default or if the
contract is under threat of termination for failure to
meet obligations?
Save for PPP contracts, step-in rights for lenders are not
common.

5.6 Are grounds for termination of the contract and
its associated consequences well defined?
Most of the contracts involving government procurement
adopt to a certain extent the termination grounds found in
the Public Works Department standard form of contract.
Such termination grounds incline towards giving the
government or the procuring authorities more favourable
rights to terminate the contracts. For example,
termination for convenience or on the ground of national
interest are common features in such contracts, allowing
the unilateral termination of contracts by procuring
agencies.
Over the course of the years, especially for procurement
contracts that are of high value or PPP contracts, the
clauses on consequences of termination have been more
elaborate. Some of the clauses do not only address
payment obligations upon termination but also regulate
the parties' obligations during the transitioning process.

5.3 Does the contract deal with specific
circumstances (force majeure, material adverse
government action, change in the law, refinancing)
that may arise during the life of the contract?
Generally, yes.

5.4 Are dispute resolution mechanisms in place
allowing the parties to resolve disputes in an
efficient and satisfactory manner without adversely
affecting the project?
Arbitration clauses are fairly common in such contracts.
In the recent years, the dispute mechanisms in these
contracts have been developed to provide parties with
multiple avenues to resolve disputes before they are
referred to arbitration. Some contracts would require
mediation or expert determination before referring the
dispute to arbitration.
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1.1 What legislation regulates the procurement of
infrastructure projects in your jurisdiction?
There is no over-arching legislation which regulates the
procurement of all infrastructure projects in Myanmar, as
it depends on how each project is structured.
With respect to infrastructure projects in the public sphere,
they are generally governed by the following pieces of
legislation, namely:
(a) Notification 2/2018 on the establishment of the
Project Bank, which was issued by the
President’s Office ("Project Bank Notification");
(b) Public Procurement Rules (Notification No.
1/2017) ("PPR"), which was issued by the
President’s Office on 10 April 2017; and
(c) Guidelines for Contract-Based Development
Businesses ("Construction Guidelines"), which
was issued by the Ministry of Construction
("MOC") on 9 January 2014 and 6 June 2016
respectively.
Pursuant to the Project Bank Notification, the Myanmar
Project Bank has been implemented to facilitate the
identification, screening, appraisal and prioritisation of
major investment projects based on social, environmental,
and economic considerations and the overall strategic
impact upon the achievement of national development
objectives in Myanmar. It is an open, interactive, webbased platform designed to highlight investment projects
which will further the implementation of the Myanmar
Sustainable Development Plan 2018-2030.
In addition, the procurement of infrastructure projects can
also be regulated by sectoral notifications or directives
issued by ministries. However, these are issued
independently and should be considered in relation to the
industry of each specific infrastructure project. For
example, a transport project would be governed by
notifications from the Ministry of Transport and
Communications.
Finally, infrastructure projects are also regulated under
the Myanmar Investment Law 2016 ("MIL"), and its
subsidiary legislation, the Myanmar Investment Rules
2017 ("MIR").
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1.2 Which entities and what types of contracts are
subject to procurement regulation?

infrastructure projects would fall within category
(d). For instance, investments into the
construction of new railway stations or the
construction of shipyards require the approval of
the Ministry of Transport and Communications,
while investments into large-scale (i.e. generating
more than 30 megawatts) electrical businesses
require the approval of the Ministry of Electricity
and Energy.

Procurement Entities
The PPR is applicable in respect of development projects
that are undertaken by the government departments and
organisations. In this regard, the Union Ministries and/or
their respective departments or affilated entities would
typically award the contracts for the infrastructure projects
in the public sphere.
Types of Contracts
The PPR is applicable in respect of development projects,
procurement of goods or services and the sale or lease
of assets which are undertaken by the government
departments and organisations.
The Project Bank Notification is applicable in respect of
public-private partnerships between an implementing
government agency and a private party for providing a
public asset or infrastructure or service which is
traditionally provided by the public sector (e.g. railways,
water treatment facilities, etc.).

2

Foreign Investment

2.1 Are infrastructure projects open to foreign
investment?
The short answer is yes, subject to a number of
regulations.
As mentioned above, foreign investments are regulated
under the MIL (and the MIR). The Myanmar Investment
Commission, which is the regulatory authority
responsible for the implementation of the MIL, had issued
Notification No. 15/2017 ("MIC Notification No.
15/2017"). The MIC Notification No. 15/2017 prescribes
four categories of restricted economic activities, namely
those that are:
(a) prohibited to all private investors (i.e. both local
and foreign);
(b) prohibited to foreign investors;
(c) allowed to be carried out by foreign investors only
through a joint venture with a local Myanmar
partner; and
(d) allowed to be carried out by foreign investors
subject to approval and conditions imposed by
the relevant ministry. In this regard, some
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3

Procurement Process

3.1 Outline the key steps and aspects of the
procurement under the legislation.
First, it needs to be determined whether the project is
subject to any governmental approvals. The PPR
provides that an approval from the relevant State or
Regional Government (instead of that of the Union
Government) is sufficient for the development projects
that are carried out by the State or Regional
Governmental departments and organisations. However,
an approval from the Union Government of Myanmar is
likely to be required if the infrastructure project may have
"a significant impact on security, economic condition, the
environment and national interest of Myanmar and its
citizens”.
To the extent that the PPR is applicable to a particular
infrastructure project, the steps involved in the
procurement process include:
(a) opening of tender, and publication of the notice of
tender;
(b) submission of the tender offers, along with a
security deposit which we understand may
sometimes be refunded in full to all unsuccessful
tenderers;
(c) evaluation of the tender offers in accordance with
the guidelines set out in the PPR;
(d) negotiations and entry into the definitive
agreement between the procuring authority and
the successful tenderer; and
(e) if applicable, payment of the performance
guarantee by the successful tenderer.

3.2 Does the legislation require the procurement to
be tendered out? If yes:
While there is no over-arching legislation which regulates
the procurement of all infrastructure projects in Myanmar,
the Project Notification provides that only the PPP
projects which have been selected via either a
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competitive tender process or the Swiss Challenge Model
will qualify for government support, including government
guarantees.
a.

What types of infrastructure projects must be
tendered out?
The PPR provides that open tenders must be
conducted with respect to development projects
whose value is expected to exceed MMK 10
million (approximately S$10,000 or US$7,400,
based on the prevailing exchange rate as at July
2020).

b.

What type of tender process is run?
In general, the PPR provides for an open tender
procedure where the tender notice must be
published. However, it is possible for tenders
relating to certain oil and gas, electricitity,
telecommunication and mining projects initiated
by the government authorities in Myanmar to be
subject to other specific tender rules (which are
in turn subject to the approval of the Union
Government). Owing to the complexity and the
specific requirements of such projects, the
procuring authority may adopt a selective tender
process whereby only shortlisted candidates may
submit their tender bids.

c.

Are unsolicited proposals accepted?
The PPR does not expressly prohibit unsolicited
proposals. In practice, such proposals are likely
to be accepted only after being subjected to a
formal tender process. From a practical
perspective, such unsolicited proposals must be
subjected to the Swiss Challenge Model for them
to be eligible for government support under the
Project Bank Notification.

d.

Are Swiss challenges permitted?
The Swiss Challenge Model is not expressly
prohibited under the PPR. In practice, the Swiss
challenge model was first adopted and used in
Myanmar in relation to a development project in
Yangon in 2018, and it has since been
considered for use in various other projects
across Myanmar.
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3.3 Does the awarding authority carry out
preliminary market consultations before launching
the tender procedure?
Although it is not mandatory for awarding authorities to
carry out preliminary market consultations before
launching tenders, we understand that such preliminary
market consultations have in practice been conducted for
several projects, particularly in respect of sale of assets
of the relevant procuring authority.

3.4 Does the legislation mandate the criteria that
interested parties must meet in order to be eligible
for participation in a procurement process? If so,
what are these criteria?
While neither the PPR nor the Project Bank Notification
prescribes eligiblity criteria for the interested parties, it is
not uncommon for the relevant procuring authorities to
prescribe such eligibility criteria in practice (e.g. not being
insolvent, not being placed on the Government’s blacklist,
etc.).
Further, the PPR provides that an approval of the Union
Parliament of Myanmar is required if a successful
tenderer that is subsequently awarded a project has any
familal, personal, or commercial relationship or business
dealings (either through a company or through the
investors of a company) with members of the procuring
authority or any other government officials.

3.5 Does the procuring authority publish the tender
documents online?
Where the value of the development project is between
MMK 10 million (approximately S$10,000 or US$7,400,
based on the prevailing exchange rate as at July 2020)
and MMK 100 million (approximately S$100,000 or
US$74,000, based on the prevailing exchange rate as at
July 2020), a notice of the tender has to be published for
at least two weeks at the relevant General Administration
Department. On the other hand, where the value of the
development project exceeds MMK 100 million
(approximately S$100,000 or US$74,000, based on the
prevailing exchange rate as at July 2020), a notice of the
tender has to be published at least twice in a state-owned
newspaper and on the relevant Ministry’s website for at
least one month.
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3.6 Do the tender documents explain in detail the
procurement procedure providing the same
information to all bidders?
While the PPR does not prescribe in detail the information
which must be included in the tender documents, the
principle of parity of information is typically the underlying
principle for all tenders.

3.7 Can potential bidders submit questions to
clarify the tender documents and are the answers
disclosed to all potential bidders?
This is generally dependent on the procuring authority.
However, it is not uncommon for the authorities to request
that if a tenderer has any clarificatory question which it
would like to be treated as confidential, the tenderer
should indicate accordingly, and for the authority to
reserve the right to determine whether or not its response
to such clarificatory question should be disclosed to all
tenderers.

3.8 Does the procuring authority conduct a pre-bid
conference to further inform potential bidders and
are the clarifications provided disclosed to all
potential bidders?
Although certain procuring authorities such as the
Yangon Regional Government have conducted pre-bid
conferences for certain projects in recent years, it is still
a fairly uncommon practice amongst procuring authorities
in Myanmar to conduct pre-bid conferences.

4

Evaluation Criteria

4.1 On the basis of what criteria are tenders
evaluated and the winner of the contract
determined?
The PPR states that the procuring authority shall evaluate
the tender in accordance with the evaluation standards
prescribed in the tender documents. In addition, the PPR
requires the procuring authority to evaluate the tenderers
based on the completeness of the tender offer, payment
of security deposit, compliance with the prescribed
specifications, as well as the tenderers’ satisfaction of the
relevant qualifications and past experience.

the proposed methodology, compliance with the key
tender specifications, etc. Nevertheless, from a practical
perspective, it may be challenging for all bids to be
evaluated on a common basis as pricing is not the only
determinant factor. For example, there may be the
introduction of vague criteria such as “local content”, track
record in Myanmar, etc. in the call for competing bids.
Accordingly, the procuring body is required under the
PPR to select the tender with the lowest proposed fee
only in the event of "the satisfaction of all other criteria
being equal".

4.2 Is there an obligation to disclose the criteria or
other elements of the evaluation methodology on the
basis of which (i) bidders are selected, and (ii)
tenders evaluated? If so, when must such disclosure
take place?
The PPR requires the evaluation criteria to be set out in
the tender documents.

5

The Contract

5.1 Is a form of contract provided with the tender
documents?
There is no legal requirement for the tender documents
to contain a form of contract. However, we have sighted
certain tenders where the procuring authority encloses a
draft agreement which is subject to further negotiations
with the successful tenderers, particularly for projects
which are of comparatively lower value or are slated to be
implemented in a comparatively short time.

5.2 To what extent is modification and negotiation
on the contract permitted?
Modification and negotiation of the contract is generally
permitted, but the actual extent to which such
modification and negotiation is permitted would depend
on the nature of the project, as well as the procuring
authority. For instance, projects which are relatively
complex or involve international investors and/or
financiers are likely to be subject to a comparatively
higher level of negotiations and, consequently,
modifications.

Furthermore, the PPR requires tenders for "complicated
and large-scale projects" to be evaluated by way of a
rated point system. Besides the proposed fee, other
factors include the bidder’s qualifications and experience,
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5.3 Does the contract deal with specific
circumstances (force majeure, material adverse
government action, change in the law, refinancing)
that may arise during the life of the contract?

In a similar vein, if the dispute relates to an investment in
a Special Economic Zone, the Special Economic Zone
Law 2014 prescribes a similar dispute resolution process
as that set out in the MIL.

These contractual protection mechanisms are generally
dependent on the extent of negotiations between the
parties. That said, the PPR sets out a number of
provisions which must be set out in the contract, including
clauses relating to financing plans and force majeure.

5.5 Are lenders given step-in rights for cases when
the private partner is at risk of default or if the
contract is under threat of termination for failure to
meet obligations?

The PPR also provides that the successful tenderer who
subsequently enters into an agreement with the procuring
authority must request the approval of the relevant
Ministry for any variation of the contract in the event of
any force majeure event during the term of the contract,
including the occurrence of a natural disaster, war,
instability, strike, temporary business shut-down and
chaos.

5.4 Are dispute resolution mechanisms in place
allowing the parties to resolve disputes in an
efficient and satisfactory manner without adversely
affecting the project?
There is no requirement under Myanmar laws for disputes
relating to PPP contracts to be resolved in a prescribed
manner.
That said, where the project involves the use of land in
Myanmar, it is common for the authorities to insist on the
contract being governed by Myanmar law and for the
disputes to be resolved according to the Myanmar
Arbitration Law 2016.

Step-in rights for lenders are becoming increasingly
common in Myanmar, particularly in the context of
financing by foreign financiers especially in large-scale
projects. While it is typically a matter for negotiation
between the parties, we have seen contracts which
contain step-in rights that are subject to an ongoing
covenant by the borrower to secure the necessary
approvals to ensure that the step-in rights are effective.
This is particularly important, given that Build-OperateTransfer agreements would typically contain restrictions
against assignment of any rights associated with the
project to third parties.

5.6 Are grounds for termination of the contract and
its associated consequences well defined?
While the PPR itself does not prescribe the grounds for
termination of the contract, it is a requirement under the
PPR to include provisions on termination in the contract.
Based on our experience, for the larger and more
complex projects, termination provisions are typically set
out in reasonable detail, but depending on the procuring
authority and the parties’ relative bargaining powers, such
provisions may potentially lean in favour of the procuring
authority.

If the project has obtained a permit or an endorsement
under the MIL, any investment dispute between the
investor and relevant procuring authority would need to
be resolved in accordance with the dispute resolution
process prescribed in the MIL. First, the parties must use
due attempts to settle the dispute amicably, failing which,
the parties may then settle the dispute as follows:
(a) if the relevant agreement does not contain a
dispute resolution mechanism, it must be settled
in the competent court or the arbitral tribunal in
accordance with applicable laws; or
(b) if the relevant agreement contains a dispute
resolution mechanism, the dispute must be
resolved in accordance with the said mechanism.
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1.1 What legislation regulates the procurement of
infrastructure projects in your jurisdiction?
In the Philippines, two laws principally govern the
procurement of infrastructure projects:
(a) Republic Act No. 9184 or the Government
Procurement Reform Act ("GPRA"); and
(b) Republic Act No. 6957, as amended by Republic
Act No. 7718, or the build-operate-and-transfer
("BOT") law ("BOT Law").
In general, the GPRA applies to the procurement of all
infrastructure projects by the government, while the BOT
Law applies to the procurement of infrastructure projects
that have private sector participation and use BOT or
other schemes permitted by the law. The GPRA explicitly
provides that it will not apply to infrastructure projects
covered by the BOT Law (except to portions thereof that
are funded by the government, if any), nor to foreignfunded infrastructure projects where the relevant treaty or
international or executive agreement prescribes a
different procurement procedure or infrastructure projects
funded by foreign grants that are considered as official
development assistance.

1.2 Which entities and what types of contracts are
subject to procurement regulation?
All government entities are subject to the GPRA,
including all branches, agencies, departments, bureaus,
offices and instrumentalities of government; all
government-owned
and/or
government-controlled
corporations; all government financial institutions; all
state universities; and all local government units,
considering that the GPRA applies to all kinds of
procurement by the government, not just the procurement
of infrastructure projects.
In contrast, as the BOT law applies only to infrastructure
projects, only government infrastructure agencies are
subject to the BOT Law, including government-owned
and government-controlled corporations and local
government units that intend to undertake infrastructure
projects.
The GPRA covers civil works contracts, including
construction; improvement; rehabilitation; demolition;
repair; restoration; and maintenance, while the BOT Law
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covers not only construction but also financing;
development; ownership; lease; supply; operation;
maintenance; rehabilitation and other activities included
under the schemes permitted by the law.

2

Foreign Investment

2.1 Are infrastructure projects open to foreign
investment?
Infrastructure projects are open to foreign investment
subject to the limitations prescribed by applicable law.
For example, in general, foreign equity is limited to 40%
in the case of contracts for the construction and repair of
locally funded public works, and the only exceptions are
where:

As with the GPRA, the BOT Law provides for competitive
bidding as a general rule, although provision is also made
for the submission of unsolicited proposals in certain
cases. In addition, direct negotiation may be availed of,
but only in the case where, after a competitive bidding is
commenced, only one complying bidder remains. The
principal steps in a competitive bidding under the BOT
Law are generally the same as those under the GPRA.

3.2 Does the legislation require the procurement to
be tendered out? If yes:
Yes, both the GPRA and the BOT Law require
competitive bidding as a general rule.
a.

Under the GPRA, all infrastructure projects must
be tendered out (competitive bidding) unless an
alternative method of procurement applies, such
as
negotiated
procurement.
Negotiated
procurement may be available in the case of two
failed biddings, an emergency situation, takeover of a contract, or adjacent or contiguous
projects, among others.

(a) the infrastructure project is covered by the BOT
Law;
(b) the project is foreign-funded or foreign-assisted
and required to undergo international competitive
bidding; or
(c) under the GPRA, where foreign bidders are
eligible to participate in the procurement of an
infrastructure project under the provisions of a
treaty or international or executive agreement.
Foreign investment may also be subject to limitations in
the case of operation and maintenance. For example,
foreign equity is similarly limited to 40% in the case of the
operation of a public utility.

3

Similarly, under the BOT Law, all covered
infrastructure projects must be tendered out
(competitive bidding), without prejudice to the
availability
of
the
unsolicited
proposal
arrangement should the conditions for its
availability be satisfied.
b.

Under the GPRA, as a matter of policy, procurement must
be competitive and transparent. As a general rule,
procurement shall be done by competitive bidding,
meaning it should be open to participation by any
interested party, subject to certain exceptions, and it shall
involve the following stages: advertisement, pre-bid
conference, eligibility screening of prospective bidders,
receipt and opening of bids, evaluation of bids, postqualification, and award of contract. Apart from
competitive bidding, the GPRA also provides for
alternative methods of procurement, and these may be
availed of subject to the satisfaction of certain conditions.
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What type of tender process is run?
The GPRA and the BOT Law require competitive
bidding as a general rule.

Procurement Process

3.1 Outline the key steps and aspects of the
procurement under the legislation.

What types of infrastructure projects must be
tendered out?

c.

Are unsolicited proposals accepted?
Under the BOT Law, an unsolicited proposal may
be accepted where:
(a) the project proposed involves a new concept
or technology and/or is not part of the list of
priority projects of the government entity
concerned;
(b) no direct government guarantee, subsidy or
equity is required; and
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(c) the government entity concerned invited
comparative or competitive proposals, but
no proposal was received.
d.

(c) that it has completed a contract similar to the
contract being bid out and whose value is at least
50% of the approved budget for the contract
being bid out; and

Are Swiss challenges permitted?
In case of an unsolicited proposal under the BOT
Law, a Swiss challenge is permitted. More
specifically:
(a) The government entity concerned will be
required to invite proposals comparative or
competitive to the unsolicited proposal; and
(b) In case a lower price proposal is received,
the proponent of the unsolicited proposal
shall be given a right to match the lower
price received.

3.3 Does the awarding authority carry out
preliminary market consultations before launching
the tender procedure?
Under the GPRA, the procuring entity is required to
conduct market research and gather as much information
as it can about the infrastructure project required,
including: (a) what alternative solutions there might be in
the market for the particular need of the procuring entity;
(b) what the sources of the alternative solutions might be;
(c) what the profile is of the supply market; (d) whether
the alternative solutions are easily obtainable; and (e)
what the cost is of each of the alternative solutions.

3.4 Does the legislation mandate the criteria that
interested parties must meet in order to be eligible
for participation in a procurement process? If so,
what are these criteria?
The implementing rules and regulations of the GPRA
("GPRA IRR") prescribe eligibility criteria for the
procurement of infrastructure projects under the GPRA
and they include:
(a) that the prospective bidder is at least 60%
Philippine-owned as a general rule (the
exceptions are as indicated in our reply to
question 2.1);

(d) that it has a net financial contracting capacity at
least equal to the approved budget for the
contract being bid out.
For infrastructure projects covered by the BOT Law, the
eligibility requirements prescribed by the implementing
rules and regulations of the BOT Law ("BOT Law IRR")
are similar to those prescribed by the GPRA IRR,
including a license from PCAB in the case of Philippine
contractors; experience or track record; and financial
capability.
Additionally, for infrastructure projects that require a
public utility franchise for their operation, the project
proponent must be at least 60% Philippine-owned. Also,
if the project proponent is a consortium, then each
member of the consortium must bind itself jointly and
severally with each other member of the consortium for
the obligations of the project proponent under the contract,
or, if the members of the consortium organise themselves
into a corporation, then the corporation shall be the one
to bind itself to the obligations of the project proponent
under the contract.

3.5 Does the procuring authority publish the tender
documents online?
Under the GPRA IRR, the invitation to bid shall be posted
on the website of the Philippine Government Electronic
Procurement System ("PhilGEPS"); the website of the
procuring entity, if available; and the website prescribed
by the foreign government or foreign or international
financing institution funding the infrastructure project, if
applicable. The bidding documents shall also be posted
on the website of PhilGEPS and the website of the
procuring entity.
Under the BOT Law IRR, the invitation to bid shall be
posted on the website of the government entity
concerned, if available, and the Public-Private
Partnership Center.

(b) that the prospective bidder has been issued a
license
by
the
Philippine
Contractors
Accreditation Board ("PCAB");
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3.6 Do the tender documents explain in detail the
procurement procedure providing the same
information to all bidders?
Under the GPRA IRR and the BOT Law IRR, the
instructions to bidders, which are given to all bidders, are
required to set out the detailed procedure for the
procurement, including the date, time and place of the
pre-bid conference, submission of bids and opening of
bids; the methodology for bid evaluation; the procedure
for post-qualification; and other details.

3.7 Can potential bidders submit questions to
clarify the tender documents and are the answers
disclosed to all potential bidders?
Under the GPRA IRR and the BOT Law IRR, a potential
bidder may request clarification or interpretation of any
portion of the bidding documents, and the responses of
the procuring entity will be set out in a supplemental
document that will be provided to all potential bidders.
Under the GPRA IRR, the supplemental document shall
also be posted on the website of PhilGEPS and the
website of the procuring entity, if available.

3.8 Does the procuring authority conduct a pre-bid
conference to further inform potential bidders and
are the clarifications provided disclosed to all
potential bidders?
Under the GPRA IRR, a pre-bid conference is mandatory
where the contract to be bid out has an approved budget
of at least ₱1 million. In all other cases, the pre-bid
conference is optional on the part of the procuring
authority. A pre-bid conference may also be conducted
upon the written request of any potential bidder.
Under the BOT Law IRR, a pre-bid conference is
mandatory. In addition, in the course of the bid process,
the implementing agency may schedule a series of
separate meetings with each bidder to further address
bidders' concerns.
Under both the GPRA IRR and the BOT Law IRR, a
summary of the proceedings at the pre-bid conference
will be given to all potential bidders.

4

Evaluation Criteria

4.1 On the basis of what criteria are tenders
evaluated and the winner of the contract
determined?
Under the GPRA IRR and the BOT Law IRR, bids are
evaluated based on technical criteria and financial criteria,
including the eligibility criteria indicated in the reply to
question 3.4 above. Technical criteria will include project
requirements, including proposed contractor's equipment
and personnel assignments under the GPRA IRR, and
operational feasibility of the project; technical soundness
and preliminary engineering design; and preliminary
environmental assessment under the BOT Law IRR.
Under the GPRA IRR, the contract shall be awarded to
the lowest calculated responsive bid or the highest rated
responsive bid. Under the BOT Law IRR, in the case of a
BOT arrangement, the contract shall be awarded to the
complying bidder who submitted the lowest bid and most
favorable terms for the project based on the present value
of its proposed fees and charges over a fixed term for the
facility to be constructed and operated according to the
prescribed specifications. In the case of a build-andtransfer
arrangement
or
build-lease-and-transfer
arrangement, the contract shall be awarded to the lowest
complying bidder based on the present value of its
proposed schedule of amortization payments for the
facility to be constructed according to the prescribed
specifications.

4.2 Is there an obligation to disclose the criteria or
other elements of the evaluation methodology on the
basis of which (i) bidders are selected, and (ii)
tenders evaluated? If so, when must such disclosure
take place?
Under the GPRA IRR and the BOT Law IRR, the criteria
and methodology for the evaluation of bids must be set
out in the instructions to bidders. The instructions are
issued to all potential bidders at the start of the
procurement process as part of the bidding documents.

5

The Contract

5.1 Is a form of contract provided with the tender
documents?
Under the GPRA IRR and the BOT Law IRR, a form of
contract is provided with the bidding documents.
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5.2 To what extent is modification and negotiation
on the contract permitted?
Before the award of the contract, bidders are permitted to
suggest changes to the form of contract provided as part
of the tender documents. The bidders may be invited to
separate meetings with the implementing agency to
clarify their respective requested changes. The
implementing agency has discretion to accept or reject
these requests. To the extent that any changes are
accepted, a revised draft of the contract will be released
to all the bidders. There could be several rounds of
revision requests, discussions and contract redrafting in
the course of the bid process. It is this exchange of
requests and revisions that will generally constitute the
"negotiation" of the contract. Bidders will then have to
submit bids (if they choose to do so) based on the last
published revision of the contract.
After the award of a contract procured by competitive
bidding, generally, negotiation will not be allowed. After
contract award and signing, modification may be
permitted, but the changes must not constitute substantial
or material amendments that would alter the basic
parameters of the contract and constitute a denial to other
bidders of the opportunity to bid on the same terms. The
principle being safeguarded is fair competition.

5.3 Does the contract deal with specific
circumstances (force majeure, material adverse
government action, change in the law, refinancing)
that may arise during the life of the contract?
Yes, the draft contract will typically include provisions to
address specific circumstances that may arise in the
course of contract implementation. They will likewise set
out the specific consequences of the occurrence of these
events. Force majeure events, for example, will entitle the
affected party to suspend the performance of its
obligations and, in the event of an extended event of force
majeure (the period thereof being set out in the contract),
to terminate the contract. A claim on a material adverse
government action or a change in law is anchored on its
financial impact to the private sector contractor, which
claim may only be asserted after the contractor has
actually incurred losses or increased costs at a threshold
amount set out in the contract.
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5.4 Are dispute resolution mechanisms in place
allowing the parties to resolve disputes in an
efficient and satisfactory manner without adversely
affecting the project?
Yes. Whether under the GPRA or the BOT law, the
contract is required to have dispute resolution
mechanisms.
Based on model BOT contracts, parties may stipulate that
in case a dispute occurs, the parties will attempt in good
faith to settle such dispute by mutual discussion. However,
if a dispute cannot be settled by mutual discussion, the
parties may agree in writing to refer the dispute to
arbitration. Parties may also agree on an exclusive
procedure for resolving disputes and waive the right to
commence a suit or appeal to a court of law.
We note that that BOT contracts typically distinguish
between construction-specific disputes and all other
disputes. Construction-specific disputes are referred to
the Construction Industry Arbitration Commission (a
specialised Philippine construction arbitration panel) for
resolution. The referral is based on the statute creating
the Commission, as well as on jurisprudence confirming
the exclusivity of the Commission's jurisdiction over
construction disputes (although the policy is not without
challengers).

5.5 Are lenders given step-in rights for cases when
the private partner is at risk of default or if the
contract is under threat of termination for failure to
meet obligations?
Yes, the contracts recognise lender step-in rights. The
more recent BOT contracts will not only acknowledge a
right on the part of lenders to step in after a contractor
default or threat of termination of the contract, but will
actually set out specific lender rights.
In contrast, the earlier BOT contracts will only set out the
implementing agencies' recognition of lender step-in
rights and acknowledge a general good-faith obligation to
engage the lenders in discussion to discuss and agree on
these rights (which are then set out in a separate "direct
agreement" between the implementing agency and the
lenders to a particular project).
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5.6 Are grounds for termination of the contract and
its associated consequences well defined?
Yes, the grounds for termination of a contract, and the
consequences thereof, are defined in the document. The
more recent BOT contracts will allow for specific
payments to be made to the private party contractor if the
contract is so terminated. There is a separate formula to
compute the amount payable to the contractor for each
ground for termination of the contract.
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SINGAPORE

1
Legislation
Regulating
Infrastructure Projects

Procurement

of

1.1 What legislation regulates the procurement of
infrastructure projects in your jurisdiction?
The legislations regulating the procurement
infrastructure projects in Singapore are as follows:

of

(a) Government Procurement Act (Cap. 120)
("GPA")
The primary legislation is the GPA, which gives
effect to the Agreement on Government
Procurement and other international obligations
of Singapore relating to procurements by the
Government and public authorities. It sets out the
power of the Minister to make regulations to
govern procurements subject to the GPA, as well
as the duty of contracting authorities to comply
with such regulations.
(b) Government Procurement Regulations 2014
("GPR 2014")
The GPR 2014 is a subsidiary legislation under
the GPA, and sets out the principles and
procedures regulating the conduct and
evaluation of the relevant government
procurements.
(c) Government Procurement (Application) Order
("GPO")
The GPO sets out the contracting authorities and
procurements which are subject to the GPA.
There is no specific public private partnership
("PPP") statute in Singapore. However,
guidelines for PPPs have been written by the
Ministry of Finance – the Public Private
Partnership Handbook, version dated 2 March
2012 ("PPP Handbook"). The PPP Handbook
does not have the force of law; it sets out
guidelines relating to the structuring of publicprivate partnerships, the PPP procurement
process and the management of a PPP.
Therefore, PPP contracts could, in practice,
deviate from the PPP Handbook.
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1.2 Which entities and what types of contracts are
subject to procurement regulation?
Procurement Entities
Under the GPA, the Minister of Finance may declare any
ministry, department, organ of State or statutory board as
a contracting authority. The bodies which have been
declared as contracting authorities are set out in the
schedules to the GPO.
Types of Contracts
The GPA is applicable to procurement of specified goods
and services by the contracting authorities, and these are
also listed in the schedules to the GPO. The appointed
goods and services include, but are not limited to:
(a)
(b)
(c)
(d)
(e)

2

auditing;
data processing;
architectural services;
installation work; and
construction work.

Foreign Investment

Yes, infrastructure projects are generally open to foreign
investment. However, for infrastructure which concerns
national security and interest, such as the electricity grid,
the gas distribution network and telecommunications,
there may be restrictions in place, depending on the
project.

Procurement Process

3.1 Outline the key steps and aspects of the
procurement under the legislation.
There are three principles
procurement regime:

which

underpin

the

(a) Open and Fair Competition: All suppliers are
treated fairly and there is a level playing field.
(b) Transparency: There is an open and transparent
system to enable suppliers to better understand
the requirements and how their bids are
evaluated.
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The general procedure for procurement, as set out in Part
II, Division 1 of the GPR 2014, includes the following
steps:
(a) The contracting authority will publish a notice of
intended procurement in an approved medium.
(b) At the same time, the contracting authority will
publish a summary notice that is readily
accessible.
(c) The contracting authority will make available to
suppliers tender documentation which contain
such information as may be necessary to enable
them to prepare and submit responsive tenders.
(d) A sufficient time period will be provided for
suppliers to prepare and submit requests for
participations and tenders.

2.1 Are infrastructure projects open to foreign
investment?

3

(c) Value for Money: Suppliers that meet the
requirements and offer the best value, including
factors such as quality, risks, time and reliability,
are selected.

3.2 Does the legislation require the procurement to
be tendered out? If yes:
For items of goods or services with an estimated value of
up to S$6,000, procurement may be carried out directly
by the authority by buying off-the-shelf or purchasing
directly from known sources.
For items of goods or services with an estimated value of
up to S$70,000, quotations will be invited. In this process,
at least two officials are responsible for the purchase: one
to invite, receive and evaluate offers and make
recommendations, and the other to approve the
recommendation.
For the rest, procurement will be by tender, either open
tendering or selective tendering, and in certain
circumstances, limited tendering.
a.

What types of infrastructure projects must be
tendered out?
All government agencies are required to post
their invitations for quotations and tenders openly
on the Government electronic business portal
(GeBIZ) (www.gebiz.gov.sg). This is mandatory
for all procurements above $6,000.
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b.

What type of tender process is run?
The GPR provides for three types of processes:
open tending, selective tendering and limited
tendering.
Open Tendering
For open tendering, all interested suppliers may
submit a tender and there is open and public
competition. However, this approach may not be
selected due to value, risk, nature and complexity
of the procurement.
Selective Tendering
For selective tendering, a qualification of
interested suppliers, based on their capabilities,
is carried out first so as to exclude suppliers who
do not meet the minimum requirements.
Suppliers qualified through this process are then
invited to submit tenders.
Limited Tendering
In a limited tendering procedure, tenders are
invited from only a few suppliers, or from one preidentified supplier. Some instances where a
limited tender may be used are when no
responsive tender is received from an earlier
open or selective tender, when it concerns
national security, or when it is not
feasible/practical to call for open tenders, e.g.
because of intellectual property rights or for
works of art.

c.

Are unsolicited proposals accepted?
Unsolicited proposals are not regulated by the
GPA and we are not aware of any express
restrictions against unsolicited proposals. In
practice, unsolicited proposals are uncommon.

d.

3.3 Does the procuring authority carry out
preliminary market consultations before launching
the tender procedure?
In practice, the procuring authority carries out preliminary
market consultations. Section 3.2.2 of the PPP Handbook
stipulates that the procuring authority should sound out
the market on their proposed PPP approach, so as to
gather feedback from the private sector as early as
possible (3-6 months before the issue of the PPP tender).

3.4 Does the legislation mandate the criteria that
interested parties must meet in order to be eligible
for participation in a procurement process? If so,
what are these criteria?
The GPR states that the procuring authority shall limit
conditions for participation in procurement to those that
are essential to ensure that a supplier has the legal,
financial, commercial and technical capabilities to
undertake the procurement. The GPR also states that the
procuring authority can exclude a supplier if the supplier
is, inter alia, insolvent (or undergoing related processes),
convicted of any offence involving fraud, dishonesty or
moral turpitude, has failed to pay taxes or has committed
material breaches in performance of any contract with
any procuring authority.

3.5 Does the procuring authority publish the tender
documents online?
Tender notices and Quotation notices are posted on the
Government Electronic Business ("GeBIZ") web-site
(http://www.gebiz.gov.sg).
GeBIZ
also
contains
information on tender schedules (bids after a tender
closes) and tender awards.

3.6 Do the tender documents explain in detail the
procurement procedure providing the same
information to all bidders?
The tender documents published on GeBIZ will set out in
detail the procurement procedures, submission
documents and timelines.

Are Swiss challenges permitted?
We are not aware of Swiss challenges being
utilised in Singapore, and this is not a mechanism
expressly authorised under the GPA.
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3.7 Can potential bidders submit questions to
clarify the tender documents and are the answers
disclosed to all potential bidders?
Potential bidders can seek clarifications from the
procuring authority, and potential bidders are encouraged
to adopt a proactive approach in seeking such
clarification.
44

3.8 Does the procuring authority conduct a pre-bid
conference to further inform potential bidders and
are the clarifications provided disclosed to all
potential bidders?
The procuring authority may invite interested suppliers to
attend tender briefings or site show-rounds. These
briefings are intended to give suppliers greater clarity on
the requirements for the tender.
Certain tenders may call for interested suppliers to attend
mandatory tender briefings or site show-rounds. If so, it
will be indicated in the tender notice.
Even where tender briefings or site show-rounds are not
mandatory, suppliers are strongly encouraged to attend
these briefings to ensure that they have all the necessary
information before preparation of bids. It also provides the
opportunity to seek clarification with the procuring
authority on the tender documents, requirements and
evaluation criteria.

4

Evaluation Criteria

4.1 On the basis of what criteria are tenders
evaluated and the winner of the contract
determined?
Under the GPR, the procuring authority shall only
consider a tender for the award of the contract if the
tender, at the time of its opening, conforms to the
essential requirements of the notice of intended
procurement and the summary notice and of the tender
documentation, and the supplier that submitted the tender
has satisfied the conditions of participation in the
tendering procedure.
In each procurement, the notice of intended procurement
or the tender documentation will include all evaluation
criteria the contracting authority will apply in the awarding
of the contract and the relative importance of such criteria.
The evaluation criteria may include, but is not limited to:
(a)
(b)
(c)
(d)
(e)

price and other cost factors
quality;
technical merit;
environmental characteristics; and
terms of delivery.

© Rajah & Tann Asia

4.2 Is there an obligation to disclose the criteria or
other elements of the evaluation methodology on the
basis of which (i) bidders are selected, and (ii)
tenders evaluated? If so, when must such disclosure
take place?
The procuring authority shall, as soon as possible after
the award of a contract in respect of a procurement,
inform all suppliers who had participated in the procedure
of its decision on the award. The procuring authority shall,
upon request by an applicable supplier, promptly provide
any information necessary to determine whether a
procurement was conducted fairly, impartially and in
accordance with the GPR, including information on the
characteristics and relative advantages of the successful
tender.

5

The Contract

5.1 Is a form of contract provided with the tender
documents?
The tender documents will include the terms and
conditions of the contract. However, whether this will
include a form of contract will depend on the
circumstances.

5.2 To what extent is modification and negotiation
on the contract permitted?
The procuring authority may conduct negotiations with
any supplier if the procuring authority has indicated its
intent to conduct negotiations in the published notice of
intended procurement, or if it appears to the procuring
authority that no one tender is obviously the most
advantageous in terms of the evaluation criteria set out in
the notice of intended procurement or tender
documentation.
The procuring authority shall ensure that any elimination
of suppliers from participating in the negotiations is
carried out in accordance with the evaluation criteria set
out in the notice of intended procurement or tender
documentation. When negotiations are concluded, the
procuring authority shall provide a common deadline for
the remaining participating suppliers to submit any new or
revised tenders.
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5.3 Does the contract deal with specific
circumstances (force majeure, material adverse
government action, change in the law, refinancing)
that may arise during the life of the contract?
The GPA and GPR do not expressly provide for a form of
contract or what the contract will cover. In practice, most
procuring authorities utilise their in-house contractual
templates, which have been used for multiple deals and
vetted by lawyers, and as such can be expected to cover
the material circumstances that may arise during the life
of the contract.

5.4 Are dispute resolution mechanisms in place
allowing the parties to resolve disputes in an
efficient and satisfactory manner without adversely
affecting the project?
The GPA and GPR do not expressly provide for dispute
resolution mechanisms. In practice, most procuring
authorities utilise their in-house contractual templates,
which have been used for multiple deals and vetted by
lawyers, and as such can be expected to have dispute
resolution mechanisms.

5.5 Are lenders given step-in rights for cases when
the private partner is at risk of default or if the
contract is under threat of termination for failure to
meet obligations?
This issue is not expressly covered under the GPA. In our
experience, to ensure bankability of large scale
infrastructure projects, step-in rights can be granted to
lenders. However, the procuring authority can be
expected to be conservative and will stipulate that (a)
such step-in rights are limited, with suitable mitigation of
the procuring authority's risks; and (b) the procuring
authority's statutory discretion will not be curtailed.

5.6 Are grounds for termination of the contract and
its associated consequences well defined?
Based on our experience in Singapore, the grounds for
termination of the contract and the associated
consequences are well defined, although these tend to be
in favour of the procuring authority. The supplier's ability
to negotiate for a better position will depend on the
bargaining power, risk profile of the project and the risk
appetite of the procuring authority.
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VIETNAM

1
Legislation
Regulating
Infrastructure Projects

Procurement

of

1.1 What legislation regulates the procurement of
infrastructure projects in your jurisdiction?
The legal framework for public procurement comprises of
several statutes and Government instruments, as follows:
(a) Law on Bidding (2013)
The Law on Bidding (2013) regulates the
selection of a provider for procurement projects
on advisory services, non-advisory services,
goods, construction and installation.
(b) Law on Public Investment (2019)
The Law on Public Investment generally
regulates the management and use of the capital
budget for public investment; the state
management of public investment; and the right,
obligation and responsibility of agencies,
organisations and individuals involved in public
investment activities. The investment in public
sectors under the governing scope of this Law
include: (1) investment in socio-economic
infrastructure programs and projects, (2)
investment in ancillary facilities for regulatory
agencies, public service providers, political
institutions and socio-political organisations, (3)
investment and assistance in public product and
service supply activities, and (4) Governmental
investment in projects to be executed in the form
of a public-private partnership ("PPP").
(c) Guiding Legal Documents
The guiding legal documents would comprise of
several types, such as Decrees (which are issued
by the Government to guide the implementation
of Articles of the Laws), and Circulars (which are
issued by Ministries to guide the implementation
of the Decrees), etc. For example:

© Rajah & Tann Asia

i.

Decree No. 25/2020/ND-CP on providing
guidelines on the Law on Bidding
regarding the selection of investors;

ii.

Decree No. 63/2014/ND-CP on providing
guidelines on the Law on Bidding
regarding the selection of contractors;
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iii.

Decree
No.
63/2018/ND-CP
investment in a PPP form;

on

iv.

Decree No. 40/2020/ND-CP on providing
guidelines on the Law on Public
Investment;

v.

Circular
No.
09/2018/TT-BKHDT
providing guidance on the implementation
of the Decree No. 63/2018/ND-CP on
investment in a PPP form;

vi.

Circular 11/2016/TT-BKHDT providing
guidelines on tender dossier for EPC
services;

vii.

Circular 03/2015/TT-BKHDT providing
guidelines on tender dossier for
construction and installation services;

viii.

ix.

Circular 14/2016/TT-BKHDT providing
guidelines on tender dossier for nonadvisory services;
Circular 05/2015/TT-BKHDT providing
guidelines on tender dossier for goods
purchasing.

organisations, social organisations, units of the
People's armed forces, and public non-business
units;
(b) State-Owned Companies;
(c) Any other entities which use the State capital for
the procurement at the amounts specified in the
regulations. An example would be the
procurement by any entities for their development
investment projects which use the State capital or
the capital of the SOC at an amount: (1) equal to
30% or more of the total investment capital for the
project, or (2) less than 30% of the total
investment capital of the project but with a value
of more than 500 billion VND.
Types of Contracts
The types of Vietnamese public procurement contracts
are generally categorised as follows:
(a) Contract with Contractors
i.

The price paid for all work done under the
contract during the entire period of
perfornce is fixed. Payment for lump-sum
contracts shall be conducted in multiple
installments or at one time upon the
completion of the contract. The total
amount paid to the contractor until the
completion of its obligations under the
contract shall be equal to the price stated
in the contract.

(d) Other related laws and guiding documents
The public procurement would also need to
comply with the relevant laws and regulations
guiding the relevant matters that are not
specifically stipulated under the specialised laws
and regulations.
For examples, the investment would also need to
comply with the Law on Investment (2015) for the
relevant investment forms used to implement the
projects (such as the application for the
investment projects). The approval procedure for
enterprises with regard to a procurement project
would also need to comply with the Law on
Enterprises (2015).

1.2 Which entities and what types of contracts are
subject to procurement regulation?

Lump-sum contract:

ii.

Contract with fixed unit price:
The unit price for all work done under the
contract is not changeable during the
entire period of performance. The
contractor shall be paid on the basis of the
fixed unit price in the contract according to
the quantities and volume of practical
works performed which are tested and
accepted.

Procurement Entities
(a) State agencies, political organisations, sociopolitical
organisations,
professional-sociopolitical
organisations,
socio-professional
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iii.

Contract with non-fixed unit price:
The unit price for work done under the
contract may be subject to change upon
the agreement of the parties. The
contractor shall be paid on the basis of the
modified unit price in the contract
according to the quantities and volume of
its practical works performed which are
tested and accepted.

iv.

and have the right to operate it for a
specified period of time. Upon expiry, the
investor or special purpose entity shall
terminate the project as prescribed in law
on investment;
iv.

BT Contract (Build – Transfer) means a
type of contract between a competent
authority and an investor or special
purpose entity (if any) to build an
infrastructure project. After completion of
the works, the investor or special purpose
entity shall transfer the project to the
competent authority, whereupon the
investor will be allotted a land parcel,
headquarters, infrastructure or the right to
operate, exploit the works or services to
carry out other projects;

v.

BTL Contract (Build – Transfer – Lease)
means a type of contract between a
competent authority and an investor to
build an infrastructure project. After
completion of the works, the investor or
special purpose entity shall transfer the
project to the competent authority and
shall be entitled to provide services on the
basis of the operation of such project for a
specified period of time. The competent
authority shall lease and make payment
for the investor or special purpose entity's
services;

vi.

BLT Contract (Build – Lease – Transfer)
means a type of contract between a
competent authority and an investor or
special purpose entity to build an
infrastructure project. After completion of
the works, the investor or special purpose
entity shall have the right to provide
services on the basis of operation of such
project for a specified period of time. The
competent authority shall lease and make
payment for the investor or special
purpose entity's services. When the term
of service provision expires, such project
shall be transferred to the competent
authority;

Time-based contract:
This type of contract is generally applied to
procurement of the provision of advisory
services. The contract price shall be
calculated on the basis of practical working
time of the advisors and expenses other
than remuneration.

(b) Contract with Investors (investment under
PPP type)
i.

BOT Contract (Build – Operate – Transfer)
means a type of contract between a
competent authority and an investor or
special purpose entity to build an
infrastructure project. After completion of
the works, the investor or special purpose
entity shall be entitled to operate the
project for a specified period of time. Upon
expiry, the investor or special purpose
entity shall transfer the project to the
competent authority.

ii.

BTO Contract (Build – Transfer – Operate)
means a type of contract between a
competent authority and an investor or
special purpose entity to build an
infrastructure project. After completion of
the works, the investor or special purpose
entity shall transfer the project to the
competent authority, and shall be entitled
to operate it for a specified period of time;

iii.

BOO Contract (Build – Own – Operate)
means a type of contract to build an
infrastructure
project
between
a
competent authority and an investor or
special purpose entity. After completion of
the works, the investor or special purpose
entity shall take ownership of this project
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vii. O&M Contract (Operate – Manage)
means a type of contract between a
competent authority and an investor or
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special purpose entity to operate a project
in whole or in part for a specified period of
time;
viii. Other types of contract according to
Vietnamese laws on investment.

2

Foreign Investment

(c) Direct appointment
The direct appointment of a contractor/investor is
not widely applied in Vietnam.
"Direct appointment of a contractor" would be
applied in the following cases:
i.

Urgent or emergency cases which need
immediate participation in order to limit
damages (e.g. force majeure such as
calamity or disease);

ii.

The procurement involves the protection
of national secrets;

iii.

Urgent procurements which need be
carried out to protect national
sovereignty, national borders, and
islands;

iv.

Procurements for providing advisory
services, non-advisory services, or
goods which must be purchased from
previously appointed contractors so as
to
ensure
the
compatibility
of
technologies or to comply with
provisions of copyright; or

v.

Other cases as regulated by the laws on
public procurement.

2.1 Are infrastructure projects open to foreign
investment?
Foreign equity restrictions have been lifted to allow up to
100% foreign ownership of most projects, such as energy
projects (e.g. wind power, solar power, coal-fired power,
etc.), real estates, production of petrol and oil, etc.
However, foreign equity restrictions are still in place to
protect certain sectors of strategic importance, such as
telecommunications.
For
example,
for
basic
telecommunications services such as non-facilitiesbased services, foreign service providers may set up a
joint venture company with any Vietnamese partner in
which the foreign capital contribution shall not exceed 65%
of legal capital of the joint venture company. For basic
telecommunications services as facilities-based services,
foreign service providers may set up a joint venture
company with a licensed Vietnamese telecommunication
company in which the foreign capital contribution shall not
exceed 49% of legal capital of the joint venture company.

3

Procurement Process

3.1 Outline the key steps and aspects of the
procurement under the legislation.

"Direct appointment of an investor" would be
applied to the following cases:
i.

There is only one investor registered for
implementation and such investor also
satisfies the regulatory requirements;

ii.

There is only one investor which is able
to perform due to limitations on
intellectual property, commercial secrets,
technologies or capital arrangements;

iii.

The investor makes a proposal on a
project on protection of national
sovereignty, national borders and
islands
which
satisfies
the
implementation
requirements
of
feasibility and highest efficiency, which
shall be approved by the Prime Minister
based on the proposal of the Ministry of

The main types of procurement in Vietnam are as follows:
(a) Open procurement
"Open procurement" is a form in which selection
of contractors/investors shall not be restricted in
quantity.
(b) Limited procurement
"Limited procurement" would be applied in cases
where the procurement has high requirements of
technologies or special technologies that only
limited contractors can satisfy.
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Defence or the Ministry of Public
Security.
(d) Competitive quotation

of the People's armed forces, and public
non-business units;
ii.

Development investment projects of the
State-Owned Companies ("SOC"). A SOC
is an enterprise of which 100% of its
capital is owned by the State;

iii.

Any other development investment
projects which use the State capital or the
capital of the SOC with an amount: (1)
equal to 30% or more of the total
investment capital for the project, or (2)
less than 30% of the total investment
capital of the project, but the value of the
total investment capital is more than VND
500 billion;

iv.

Procurement financed by the State capital
aiming to maintain regular activities of
State bodies, political organisations,
socio-political
organisations,
sociopolitical-occupational
organisations,
social organisations, socio-occupational
organisations, units of the People's armed
forces, and public non-business units;

v.

Procurement financed by the State capital
aiming to supply products and services in
pursuant to a public purpose;

vi.

Purchase of national reserve goods
financed by the State capital;

A competitive quotation would be applied to
procurement with a value of less than VND 5
billion and under one of following cases:
i.

Procurement for providing non-advisory
services which are common and simple;

ii.

Procurement for purchasing common
goods which are readily available on the
market with standardised technical
features and equal quality;

iii.

Procurement for construction and
installation of simple works which have an
approved construction drawing design.

(e) Direct purchase
A form of "direct purchase" would be applied to
procurements for purchasing similar goods (with
the same price) of a same project.
(f)

Selection of contractor/investor in special cases
This form would only be applied to procurements
or projects which have particular or a typical
conditions such that all of the other types of
procurement are unable to be applied. The Prime
Minister shall make a decision on selecting
contractors/investors.

3.2 Does the legislation require the procurement to
be tendered out? If yes:
a.

What types of infrastructure projects must be
tendered out?
The procurement and selection of a provider of
advisory services, non-advisory services, goods,
construction and installation for the following
projects shall be done through a tender process:
i.

Development investment projects which
use the State capital invested by the State
agencies, political organisations, sociopolitical organisations, professional-sociopolitical organisations, socio-professional
organisations, social organisations, units
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vii. Purchase of drugs, medical supplies
financed by the State capital, or using the
medical insurance fund, revenues from
services of medical examination and
treatment, and other lawful revenues of
public medical establishments;
viii. Selection of providers of advisory services,
non-advisory
services,
goods
on
Vietnam's territory for the implementation
of overseas direct-investment projects of
Vietnamese enterprises which are
financed by the State capital with an
amount: (1) equal to 30% or more of the
total investment capital of the project, or (2)
less than 30% of the total investment
capital of the project, but the value of the
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total investment capital is more than VND
500 billion;
ix.

"Open domestic procurement" is an open
procurement
in
which
only
domestic
contractors/investors are allowed to participate in.

Selection of investors to perform the
investment projects in the form of publicprivate
partnership
("PPP")
and
investment projects with land use;

"Limited procurement" shall be applied as set
out in question 3.1 above.
"Direct appointment":

x.

Selection of contractors in the petroleum
field, except for selection of contractors to
supply petroleum services related directly
to activities of search, exploration and
development of mines and petroleum
exploitation as prescribed by law on
petroleum.

Direct appointment of a contractor/investor is not
widely applied in Vietnam.
Direct appointment of a contractor would be
applied as set out in question 3.1 above.
c.

b.

Are unsolicited proposals accepted?

What type of tender process is run?
Private investors are generally allowed to make
an unsolicited proposal for PPP investment
projects which are out of the list of projects
approved by the competent authorities. An
unsolicited proposal must satisfy the required
conditions (e.g. corresponds to approved
masterplan, does not duplicate projects which
have principal approval on investment, etc.).

"Open international procurement" is a
procurement that domestic and foreign
contractors/investors are allowed to participate in.
An open international procurement for selection
of foreign contractors/investors shall be allowed
if at least one of these following conditions is
satisfied:
i.

The capital sponsor of the procurement
requests for an international bidding;

ii.

Procurement for purchasing goods which
are not yet able to be manufactured
domestically, or are able to be
manufactured domestically but fail to meet
technical, quality or price requirements. In
the case of common goods which are
already imported and offered for sale in
Vietnam, an international procurement
shall be not allowed;

iii.

Procurement for providing services of
advisory, non-advisory, installation and
construction, or a mixture of such services
in which domestic contractors do not have
the capacity to satisfy the requirements of
participation.

d.

Are Swiss challenges permitted?
There are no restrictions to Swiss challenges
under the laws of Vietnam. However, the
procuring authorities are not obliged to allow a
Swiss challenge if it proposes to accept an
unsolicited proposal.

3.3 Does the awarding authority carry out
preliminary market consultations before launching
the tender procedure?
The Vietnamese laws do not provide specific regulations
on preliminary market consultations. However, for PPP
projects, the procuring authorities are generally required
to conduct a pre-feasibility report for obtaining principal
approval for investment projects from the competent
authority, and then a feasibility report for approval to issue
tender documents.

In general, an open international procurement
would be applied to investment projects in the
form of PPP and investment projects involving
land use.
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3.4 Does the legislation mandate the criteria that
interested parties must meet in order to be eligible
for participation in a procurement process? If so,
what are these criteria?
The contractors/investors which are organisations would
be allowed to participate in the bidding process for a
procurement if they satisfy the following conditions:
(a) It is legally registered for establishment and
operation under the laws of its country;
(b) It is an independent accounting entity;
(c) It is not in the process of dissolution, and is not
approaching a state of bankruptcy or insolvency
as prescribed by law;
(d) It has registered on the Vietnamese national
bidding network system;
(e) It can ensure competitiveness in its bid;
(f) It is not time-barred from participation in the bid;
(g) In cases where a shortlist has been selected, its
name must be included in the shortlist;
(h) When participating in an international bid in
Vietnam, a foreign bidder must have a
partnership with domestic contractors or use
domestic sub-contractors, unless domestic
contractors do not have the full capability to
participate in any part of the procurement. In
cases of partnership, the partnership must have
an agreement between its members which
regulates in detail the obligations of the leading
member as well as the common and separate
obligations of each member in the partnership.

3.5 Does the procuring authority publish the tender
documents online?
Yes. All information related to the procurement would be
published on a portal of the Vietnam
National
Procurement Network (http://muasamcong.mpi.gov.vn/).

Tender documents shall generally contain the evaluation
criteria of the procurement envelopes including the
bidder's competence and experience; technical capability;
the definition of lowest bid (in case of the application of
the lowest bid method); the identification of evaluated
price (in case of the application of evaluated price
method). The tender documents are not allowed to
mention any terms and conditions that aim to restrict the
participation of the bidders or give priority to one or
several bidders, which can cause unfair competition
among the bidders.

3.7 Can potential bidders submit questions to
clarify the tender documents and are the answers
disclosed to all potential bidders?
The potential bidders are generally permitted to send their
questions to the procuring authority in writing or via the
National Procurement Network no later than three
working days (for domestic procurement) or five working
days (for international procurement) before the date of
closing of the procurement.
The procuring authority would consider and
answer/clarify the issues as requested and publish such
clarification on the National Procurement Network no later
than two working days before the date of closing of the
procurement.

3.8 Does the procuring authority conduct a pre-bid
conference to further inform potential bidders and
are the clarifications provided disclosed to all
potential bidders?
The procuring authority would also set up a pre-bid
conference for clarifying and answering potential
questions of the potential bidders. The invitation notice
and content of discussion of this conference would be
published on the National Procurement Network.

3.6 Do the tender documents explain in detail the
procurement procedure providing the same
information to all bidders?

4

All tender documents would be publicised on the National
Procurement Network. In particular, for an international
procurement, the tender documents shall be publicised in
both Vietnamese and English. All bidders which are
already registered on this portal would be able to access
tender documents with the same content, regardless of
whether they are domestic or foreign bidders.

The Vietnamese laws provide certain methods and
criteria for evaluating bid dossiers as follows:
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Evaluation Criteria

4.1 On the basis of what criteria are tenders
evaluated and the winner of the contract
determined?

(a) "Method of lowest price" usually applies to simple
procurements of a small scale in which the
contractor with lowest price shall be ranked first,
provided they satisfy the requirements stated in
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the bidding dossier; the technical, financial and
commercial elements of the bid shall not be
considered as criteria for evaluation.
(b) "Method of assessment price" applies to
procurements in which the expenses of the
project over the life cycle or the goods or works
may be converted and assessed on the same
ground as the technical, financial and commercial
elements of the bid.
The criteria for evaluation of a bid dossier
includes: assessment of capability, experience
(in case where the pre-qualification step does not
apply); assessment of technical aspects; and
standards for determination of the assessment
price.
Elements which are to be converted and
assessed to determine the assessment price
include: necessary expenses for operation,
maintenance and other expenses related to the
origin of goods, loan interest, progress, quality of
goods or construction works, prestige of
contractor, and quality of works during the
implementation of previous similar contracts and
other elements.
After the process of technical assessment, bid
dossiers are compared and ranked based on the
assessment prices. The bidder with lowest
assessment price shall be ranked the first.
(c) "Method of combination of technical aspect and
price" applies to procurements of IT or
telecommunications or procurements for the
purchasing of goods, construction and
installation, which feature a mixture of content
whereby both the "method of lowest price" and
"method of assessment price" are not able to
apply.
After the process of technical assessment, bid
dossiers are compared and ranked based on the
overall points score. The contractor with the
highest overall points score shall be ranked the
first.
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4.2 Is there an obligation to disclose the criteria or
other elements of the evaluation methodology on the
basis of which (i) bidders are selected, and (ii)
tenders evaluated? If so, when must such disclosure
take place?
Tender documents shall generally provide for the
evaluation criteria of the procurement envelopes
including the bidder's competence and experience;
technical capability; the definition of lowest bid (in case of
the application of the lowest bid method); and the
identification of evaluated price (in case of the application
of evaluated price method).

5

The Contract

5.1 Is a form of contract provided with the tender
documents?
Yes. Generally, the terms of the contract that are to be
entered between the procuring agency and the bidders
are provided with the tender documents.

5.2 To what extent is modification and negotiation
on the contract permitted?
The terms of the contract are generally issued on the
basis that the tenderers are required to be in full
compliance. However, as part of its bid, a bidder may
propose amendments to such terms of the contract and,
if successful, may be requested to negotiate further.

5.3 Does the contract deal with specific
circumstances (force majeure, material adverse
government action, change in the law, refinancing)
that may arise during the life of the contract?
Generally, yes.

5.4 Are dispute resolution mechanisms in place
allowing the parties to resolve disputes in an
efficient and satisfactory manner without adversely
affecting the project?
Arbitration clauses are fairly common in such contracts.
In the recent years, the dispute mechanisms in these
contracts have been developed to provide parties with
multiple avenues to resolve disputes, before they are
referred to arbitration. Some contracts would require
mediation or expert determination before referring the
dispute to arbitration.

54

5.5 Are lenders given step-in rights for cases when
the private partner is at risk of default or if the
contract is under threat of termination for failure to
meet obligations?
For the investment under the PPP type, the lenders
generally have step-in rights in cases when the project
owner or project company has failed to meet their
obligations set out in the project contract or loan
agreement.
An agreement on step-in rights must be formed in writing
between the Lenders and competent authorities or parties
in project contract.
After receiving the project, the Lenders or their authorised
bodies must fulfil all obligations which correspond to the
obligations of the project company under the applicable
regulations, in the project contract and in the agreement
on step-in rights.

5.6 Are grounds for termination of the contract and
its associated consequences well defined?
Most of the contracts involving government procurement
adopt to a certain extent the termination grounds found in
the standard form of contract. Such termination grounds
incline towards giving the government or the procuring
authorities more favourable rights to terminate the
contracts.
For instance, regarding investments under the PPP type,
the contract might be terminated before the due date by
following cases: (1) one party violated the contract
without any efficient remedy or solution; (2) force majeure;
or (3) other cases which are stipulated in the project
contract.
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DISCLAIMER
The contents of this guide are owned by Rajah & Tann
Asia and subject to copyright protection under the laws
of Singapore and, through international treaties, other
countries. No part of this guide may be reproduced,
licensed, sold, published, transmitted, modified,
adapted, publicly displayed, broadcast (including
storage in any medium by electronic means whether
or not transiently for any purpose save as permitted
herein) without the prior written permission of Rajah &
Tann Singapore LLP.
Please note also that whilst the information in this
guide is correct to the best of our knowledge and belief
at the time of writing, it is only intended to provide a
general guide to the subject matter and should not be
treated as a substitute for specific professional advice
for any particular course of action as such information
may not suit your specific business and operational
requirements. It is to your advantage to seek legal
advice for your specific situation.
For more information, please feel free to contact the
Singapore team in the first instance.
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