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A Trial Extraordinaire that Breaches 
Malaysia’s Legal Frontiers – The SRC Trial 

Introduction 
 

In a landmark decision ruling on 28 July 2020, Justice Mohd Nazlan Mohd Ghazali sitting in the High 

Court found former premier Datuk Seri Najib Razak (“DS Najib”) guilty of seven charges of abuse of 

power, criminal breach of trust and money laundering in relation to RM42 million belonging to SRC 

International Sdn Bhd (“SRC”). DS Najib is the most senior member of the executive branch of the 

government to be charged in the Malaysian court in history.  

 

This Update discusses the legal position on how the above-mentioned offences are construed, and the 

key takeaways from this judgment. 

 

Brief Facts 
 
DS Najib was charged with three counts of criminal breach of trust (“CBT”) as a public servant and agent 

of the government (namely the prime minister, finance minister, and SRC adviser emeritus) for 

misappropriating RM42 million in 2014 and 2015. The funds were part of two loans made from the 

Retirement Fund, Inc (“KWAP”) to SRC worth a total of RM4 billion (“KWAP Loans”).  

 

DS Najib was also charged with one count of abusing his power by using his position as prime minister 

and finance minister to commit bribery through his participation or involvement in the decision to provide 

government guarantees for the KWAP loans to SRC.  

 

He was further charged with three counts of receiving RM42 million from illegal proceeds and depositing 

the same into his two AmIslamic Bank Berhad accounts, under section 4(1)(b) of the Anti-Money 

Laundering, Anti-Terrorism Financing and Proceeds of Unlawful Activities Act 2001 (“AML Act”).  

 

For context, SRC was found to be a vehicle incorporated for DS Najib’s personal use so DS Najib was 

using his public position to divert public funds to his private vehicle. 
 

Criminal Breach of Trust 
 
The applicable sections under the Penal Code for CBT are sections 405 and 409. Section 405 provides 

that any person, in any manner entrusted with property or with any dominion over property either solely 

or jointly, dishonestly misappropriates, or converts to his own use, the property, commits a CBT offence. 
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Section 409 goes on to state that any public servant or agent committing a CBT is punishable with a jail 

term of up to 20 years, whipping and a fine. 

 

The following are the key issues to consider for determining whether the elements for this offence have 

been proven: 

 

(i) the agency capacity of the accused (*the prosecution did not frame the charges against DS 

Najib in his capacity as a public servant and therefore the Court went down the road of analysing 

whether DS Najib was an agent of SRC); 

(ii) the property was entrusted to the accused or the accused has dominion over the property; and 

(iii) the accused converted the subject property for his own use and had the criminal intention to do 

so. 

Agency capacity of the accused 

 

Based on the evidence set out below, the Court held that DS Najib had complete control over SRC and 

was a shadow director or director of SRC. Therefore, he fell within the definition of “agent” under section 

402A of the Penal Code. To put things in context, a director “includes a person who acts or issues 

directions or instructions in a manner in which directors of a company are accustomed to issue or act”. 

 

(i) DS Najib signed off in his capacity as a representative of the Ministry of Finance (“MoF”) (the 

shareholder of 1MDB which in turn owned SRC at the material time) to approve the following: 

(i) acceptance of the first RM2 billion loan from KWAP; 

(ii) appointment of the Chairman, CEO and other board members of SRC; 

(iii) opening of SRC’s bank account at a Malaysian bank; 

(iv) establishment of a wholly owned subsidiary of SRC to be registered in the British Virgin 

Islands; 

(v) opening of accounts with Julius Baer in Hong Kong / Dubai with a deposit of US$100 million 

and with Falcon Private Bank in Dubai with a deposit of USD$500 million; 

(vi) appointment of SRC’s auditors, company secretary and legal counsel; and 

(vii) establishment of a joint-venture between a subsidiary of SRC and AABAR Investments, and 

the contribution of US$500 million in cash to the joint venture. 

(ii) DS Najib made several key decisions concerning SRC in his own name without involving the 

directors of SRC. 
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(iii) The directors of SRC were accustomed to act according to DS Najib’s instructions. This is  

indicated by the lack of evidence of any questioning or disobeying by the board upon receiving 

instructions from DS Najib. 

(iv) SRC’s articles of association conferred on DS Najib considerable powers since SRC’s inception 

and provided him with the ability to appoint and remove board members, and make 

amendments to the articles of association. In addition, DS Najib wasthe advisor emeritus of 

SRC where matters of strategic importance must be referred to him for approval.  

(v) SRC as an MoF-owned company was not run like one. The division responsible for overseeing 

MoF-owned companies did not have oversight over SRC. Attempts to appoint a representative 

from the government on the board of directors of SRC never materialised. 

Was he entrusted with the property or has he dominion over SRC? 

 

The next issue to consider is whether DS Najib was entrusted with the property in question or had 

dominion over SRC. The former is typically exemplified by a person who has overall control over the 

operations of a company whilst for the latter, the person has day to day control of merely an aspect of 

that operation. In this case, DS Najib had overarching control over SRC through his control over the 

directors of SRC who, in turn, had direct control over the properties and funds of SRC, which was held 

to be sufficient to prove DS Najib was entrusted with the relevant property. 

 

Did he convert property belonging to SRC for his own use? Did he have the criminal intention to do so? 

 

The third issue to determine is whether DS Najib misappropriated the SRC funds and had the criminal 

intention to do so. The criminal intent here refers to “dishonesty” defined in section 24 of the Penal Code, 

which means doing anything with the intention of causing “wrongful gain” to one person, or “wrongful 

loss” to another.  

 

The evidence showed that DS Najib had signed the cheques which transferred the funds from SRC's 

bank accounts to his own bank accounts, thus supporting the satisfaction of the physical element of 

having misappropriated the SRC funds. The Court went on to take into account DS Najib's knowledge 

that the fund transfers to his bank accounts originated from SRC’s bank accounts and his having 

admitted to writing the cheques transferring the relevant funds, finding it relevant to establishing the 

mental element of dishonesty. This supported the finding that the misappropriation was orchestrated by 

the accused. The defence’s argument that the accused had signed the cheques to transfer funds 

thinking they were for charity purposes is immaterial because the purpose of spending after 

misappropriation or conversion is not relevant to the charge (i.e. not an element that needs to be proved 

for a CBT offence).   
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Offence of Using Office or Position for Gratification 

 
Section 23(1) of the Malaysian Anti-Corruption Commission Act (“MACC Act”) provides quite simply 

that it is an offence for any officer of a public body to use his office or position for any “gratification”, 

whether for himself, his relative or associate.  

 

Section 23(2) of the MACC Act further stipulates that a person is presumed to have used his office or 

position for gratification if he makes any decision or takes any action in relation to any matter he has a 

direct or indirect interest in. This presumption can be rebutted by the accused on the balance of 

probabilities by raising any reasonable doubt in the prosecution’s case. 

 

The main elements of the offence of using one's office or position for gratification are as follows: 

 

(i) The accused is an officer of a public body. 

(ii) Any such officer who makes any decision or takes any action in relation to any matter in which 
he (or any relative or associate) has a direct or indirect interest is presumed to use his office 

or position for gratification. 

Officer of a public body 

 

An officer of a public body is defined under the MACC Act as a person who is a member of the 

administration, a Member of Parliament and any person remunerated from public funds. DS Najib falls 

under this definition as he was the Prime Minister, Finance Minister, Member of Parliament for Pekan 

remunerated from public funds. 

 

Presumption of use of office or position for gratification 

 

For the second element, it needs to be established that DS Najib had an interest in SRC and did not 

prevent the conflict of interest in his decisions in relation to matters directly or indirectly related to SRC. 

Evidence adduced to show that he had an interest in SRC include: 

 

(i) MOF was the sole shareholder of SRC and DA Najib was the Finance Minister; 

(ii) DS Najib could appoint and dismiss directors under SRC’s articles of association; and 

(iii) DS Najib was the advisor emeritus of SRC where matters of importance must be referred to 

him. 

Whilst the defence asserted that the above merely demonstrated DS Najib’s involvement in SRC in a 

professional nature, arising from and attributable to his public office, it was ultimately held that DS Najib 

had a private interest in SRC, demonstrated by the fact that SRC was ultimately a vehicle incorporated 

for his private use. 
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In arriving at this conclusion, the Court relied on section 8(2) of the Evidence Act 1950 which provides 

that the prior or subsequent conduct of the accused is relevant and will be taken into consideration if 

such conduct has an influence on a relevant fact to the case. 

 

Here, the Court took into account a series of actions taken by DS Najib, from approving the incorporation 

of SRC, to the financing, the guarantee arrangement, and the ownership structure of SRC before and 

after Cabinet meetings. This series of actions demonstrated that he held an interest beyond public office. 

It was noted DS Najib was conferred the rights to appoint and remove SRC directors even before SRC 

became a subsidiary of 1MDB. SRC at the material time was owned by two individual shareholders. 

The Court also dismissed the argument that the loan was in the best interest of KWAP or MOF which 

DS Najib made in his capacity as the Finance Minister. This is because the financing was primarily 

approved on account of the government guarantee and not based on the commercial viability of SRC’s 

business plans. 

 

Now that an interest has been established, the next element to prove is that DS Najib did not prevent 

the conflict of interest. The mental element (mens rea) here is proved if DS Najib knew or ought to have 

known of the conflict between his public duty as a Cabinet member and his private interest in approving 

the loan to SRC. 

 

In this respect, evidence showed that: 

 

(i) he knew of his controlling interests in SRC (discussed above); 

(ii) he did not declare the conflict of interest during Cabinet meetings; 

(iii) he did not recuse himself from the Cabinet meetings but continued to chair the Cabinet meetings 

approving the government guarantees for the KWAP loan to SRC;  

(iv) he notated a letter issued by SRC to him in his capacity as Prime Minister and Finance Minister 

stating that he agreed with the proposal, and ordered for the letter to be hand delivered by his 

principal private secretary to the CEO of KWAP;  

(v) he told the Secretary General of the Treasury who was the chairman of KWAP to expedite the 

loan approval process; and 

(vi) KWAP’s CEO acknowledged DS Najib as her ultimate boss. 

It is important to note that KWAP would not otherwise have agreed to the loan due to the high risks 

associated with this loan, given that, among other reasons: (i) SRC has no track record; (ii) SRC is thinly 

capitalised; and (iii) the primary source of repayment would be from returns generated from investments 

but SRC had then only begun identifying investments. Further, it was not ordinary for DS Najib to be 

directly involved in obtaining financing for SRC as the relevant officials from the ministry responsible for 
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the promotion of the energy sector (it was tabled to the Cabinet that SRC was incorporated to promote 

the development of natural resources of the country) should instead have been the party interacting with 

KWAP. Even if SRC was supposed to eventually become a subsidiary of 1MDB under the purview of 

MOF, it should be the officers of 1MDB or SRC, and not DS Najib, who should liaise with KWAP. 

 

Having established that DS Najib was a public officer and had intention to obtain gratification (as he had 

a private interest in SRC which he did not avoid), the Court went on to rule that the RM42 million 

deposited into his bank accounts were gratification, notwithstanding the monies were deposited three 

years after the loan was approved. Again, reliance was given to section 8(2) of the Evidence Act 1950 

which allows the Court to look at evidence in totality,  proving that the monies originated from the KWAP 

loan to SRC. There is also ample case law stating that a series of acts separated by intervals of time 

could be held to have formed one transaction and deemed connected through being done with one 

specific criminal intent in the pursuit of a continuous plot.  

 

Taking into consideration the factual matrix of the case, the Court found that there was no merit in the 

argument put forward by the defence to rebut the presumption that DS Najib took actions or made 

decisions in the SRC matter in which he had a private interest in, and the offence under section 23 of 

the MACC Act is established. 

 

Section 24 of the MACC Act provides that a jail term of up to 20 years, and the higher of a fine of not 

less than five times the amount of the bribe, or RM10,000, shall be imposed on the accused. 

  
Money laundering  

 
Under section 4(1)(b) of the Anti-Money Laundering Act (“AML Act”), “any person who acquires, 

receives, possesses, disguises, transfers, converts, exchanges, carries, disposes or uses proceeds of 

an unlawful activity or instrumentalities of an offence”.  

 

Here, two elements must be fulfilled: 

 

(i) the accused received funds which originated from some form of unlawful activity; and  

 

(ii) the accused knew or ought to have known the source of funds. 

 

Based on the evidence adduced, the Court found that: 

 

(i) DS Najib received the relevant funds; 

 

(ii) the funds originated from some form of unlawful activity; and  
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(iii) DS Najib knew or ought to have known the source of the proceeds, which, based on section 

4(2) of the AML Act, can be inferred from the objective factual circumstances presented before 

the Court.  

The Court emphasised that unlawful activity does not exclusively refer to predicate offences (in this 

instance, the predicate offences under the MACC Act and the Penal Code discussed above), but also 

covers an activity which leads to the commission of a completed offence.  

 

With this pronouncement, elements (i) and (ii) above are satisfied notwithstanding that the CBT and 

abuse of public position offence as argued by the defence, were ongoing at the material time the funds 

transfers took place.  The Court went on to consider that DS Najib’s involvement in SRC, the fact that 

RM42 million is disproportionate to his remuneration even as the Prime Minister, and the evidence 

regarding the money trail on his spending before and after the receipt of RM42 million, are sufficient to 

draw the inference under section 4(2)(a) of the AML Act that DS Najib must have known or had 

reasonable suspicion that the funds were proceeds of unlawful activity. 

 

It was also held that DS Najib was guilty of wilful blindness under section 4(2)(b) of the AML Act for 

failing to make confirmatory inquiries on whether the funds were proceeds of an unlawful activity and 

for failing to make inquiry or take remedial actions even after knowing the truth and after the controversy 

was made public in the press. 

 

This offence carries a penalty of up to 15 years in jail and RM5 million fine, or five times the amount of 

the illegal proceeds, whichever is higher. 

 

What’s Next?  
 
Justice Nazlan sentenced DS Najib to 12 years of jail and a fine of RM 210 million (which is five times 

the value of the gratification), taking into account the premeditation and sophistication in the manner 

these offences were committed, the loss of public funds and most critically, the fact that these offences 

were committed when DS Najib was holding the ultimate position of public trust. DS Najib was spared 

from whipping because the law prohibits whipping on individuals above 50 years. DS Najib has since 

submitted 307 grounds of appeal against conviction and sentence, with the  first date of the appeal set 

for 5 April 2021.  

 

At the date of writing this article, the Malaysian Government confirmed that the auditor for SRC for 2011 

– 2014 has agreed to a settlement of RM324 million in relation to its breach of fiduciary duties on the 

audit of the SRC and 1MDB accounts, thus avoiding going to trial like DS Najib. The bank which held 

SRC’s account similarly agreed to pay RM2.83 billion to the Malaysian Government as settlement on all 

outstanding claims and actions in relation to the bank’s involvement in the 1MDB corruption scandal. It 



 
 

Client Update: Malaysia 
2021 MARCH 

 
 
 
Corporate Governance 

 
© Christopher & Lee Ong | 8 

is further reported in the press that another audit firm and law firm are concurrently in discussions with 

the Government on the same matter.  

 

Given the Malaysian Government’s determination to take action against bribery and money laundering 

crimes, it is more important than ever for organisations to improve on their anti-bribery and anti-money 

laundering framework and policies, and focus on complying with their obligations under applicable laws 

and guidelines, including the Guidelines on Adequate Procedures to mitigate corruption risks and the 

BNM guidelines on anti-money laundering, with different guidelines for businesses in different sectors. 

 

If you have queries relating to corruption, money laundering or criminal breach of trust, please 
feel free to contact the team below. 
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Christopher & Lee Ong is a full service Malaysian law firm with offices in Kuala Lumpur. It is strategically positioned to service clients in a range of 
contentious and non-contentious practice areas. The partners of Christopher & Lee Ong, who are Malaysian-qualified, have accumulated 
considerable experience over the years in the Malaysian market. They have a profound understanding of the local business culture and the legal 
system and are able to provide clients with an insightful and dynamic brand of legal advice. 
 
Christopher & Lee Ong is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, Malaysia, 
Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South Asia.    
 
The contents of this Update are owned by Christopher & Lee Ong and subject to copyright protection under the laws of Malaysia and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
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Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business or operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Christopher & Lee Ong. 
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